2. The circumstance that a turn- 


See Execvurors anp ADMINIs- 


4 





ACCOUNT. 


AGENT AND PRINCIPAL. 


1. Aseries of consignments ononel. An agreement, whereby an a- 


side, and of payments on the 
other, — jurisdiction to a 
court of equity for an account, 
although one transaction would 
not be sufficient. McLin vs. 
McNamara. 83: 





pike company were induced to 
lesson-their rate of tolls in con- 
sequence of the encroachments 
and illegal acts of the defend- 
ant, might perhaps be taken in- 
to consideration in an action on 
the case at law, but will furnish 
no reason for an account in e- 


gent is constituted to recover 
property by legal process, and 
is to receive one half for. his 
compensation, is infected with 
champerty, and will not be aid- 
ed in equity. And upon asub- 
sequent contract for the sale of 
the interest of the principal to 
the agent, it must appear that 
the agency was at an end when 
it was made, and that the agent 
had, in all things, acted with 
gvod faith, before assistance will 
be rendered to him. Slade vs. 
Rhotee. 24 


quity for receiving or abstracting 2. In a bill by a principal to have 


the plaintiff’s tolls. Buncombe 
Turnpike Co. vs. Allen. 115 


3. It is against the usage of the 
Court to act upon matters of ac- 
count originally. They must 
first be referred to the Master for 
a report. Peyton vs. Smith. 
351 
Ser Eautry 6—Evipence 3— 
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TRATORS. 


certain conveyances of land and 
slaves made by one purporting 
to act as his attorney, declared 
void, surrendered and cancelled 
for want of authority in the at- 
torney to act for him, it is un- 
important to the defence, wheth- 
er the plaintiff made to the a- 
gent a formal letter or not, pro- 
vided it sufficiently appear that 
he otherwise gave him authori- 
ty to contract in his name for the 
conveyance of the land and 
slaves; though such a letter of 
attorney would be requisite to 
impart validity to the deeds, as 


a 
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legal instruments. 
Brewer. 428 


3. Any written, or even parol an- 
thority, to an agent to make sale 
ot slaves will be sufficient; be- 
cause it is an act which may be, 
done without deed, and, there- 
fore, the authority to do it, may 
be without deed. Jbid. 428 


4. The fact of an authority hav- 
ing been conferred, and a for- 

mal letter of attorney made by 
a principal to his agent, for the 
purpose of submitting certain 
matters of controversy in rela- 
tion to land and slaves to arbi- 
tration, and making conveyan-| 
ces pursuant to the award, held, 
to be established upon the evi-' 
dence furnished by the princi-| 
pal’s letters and declarations, 
and by other testimony contra-| 


ry to the positive allegations of 


his bill, and notwithstanding 
the inability of the defendant to) 
produce the letter of attortiey.| 
Lbid. 428) 


AGREEMEN Te? 


Re Anuagreement entered into, with 

a weak old man, by which he 
he 0 an absolute assignment 
of his whole estate upon the con-; 
sideration of the assignee’s per- 
sonal covenant to inaintain him! 
for life, out of the profits of the, 
estate, is, of itself, without refer- 
ence to any confidential relation| 
between the parties, or to any, 
state of anxiety and alarm in! 
which the assignor may be, lia- 
ble to much animadversion, and 
without explanation, imports) 
undue advantage. Buffalow vs 
Buffalow. 241 





3. 


4. 


Pickard vs.2. It is a mark of fraud that the 


assignee in a grossly unequal a- 
greement made between persons 
standing in a confidential rela- 
tion to each other, alone gave di- 
rections to the counsel, who 
drew the instruments, and that 
the assignor had no opportunity 
of consulting or advising with 
the counsel. Ibid. 253 


The validity of an agreement 
does not, in ordinary cases, de- 
pend on each or either of the 
parties having an attorney, nor 
is the intervention of any third 
party ordinarily requisite. But, 
in a suspicious agreement be- 
tween a shrewd man on the one 
hand, and a very weak one on 
the other, the counsel who is 
called upon to draw the instru- 
ments, ought to have an oppor- 
tunity to see the weak man, re- 
ceive his directions, or at least 
understand his situation and 
views, and provide properly a- 
gainst advantage being taken of 
him, and for the permanent se- 
curity of his rights under the a- 
greement. Ibid. 253 


An agreement between one en- 
titled absolutelv to one half of 
certain chargeable slaves, a wo- 
man and children, and for life 
as to the other half, and the re- 
mainder-man, that upon the lat- 
ter’s assenting to the sale of the 
slaves by the former, he should 
have one half of the purchase 
money, is not inequitable, and 
will not be set aside. Watson 
vs. Ogburn. 353 


See Covenant 2—INpDEMNITY 


1—ParriTIon 7. 
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AMENDMENT. | 


1. After the parties have been at is- 
sue five years, an amendment 
to the bill, will not be permitted, 
which involves the necessity of 
additional proofs, when the an- 
swers gave plaintiff notice of) 
the defence which he seeks to) 
avoid. Tomlinson vs. NSav- 
age. 68 

. Upon a prayer for an amend-| 

ment which amounts to fram- 

ing a new bill, and taking new 
proofs, the course is to dismiss 
the pending bill without preju- 

dice. Ibid. 68: 


ANSWER. 

When the answer of an administra- 
tor neither admits nor denies as- 
sets, there mnust be an inquiry 
and report as to the amount of 
assets in the defendant’s hands, 





unless he waive such inquiry, 
before the plaintiff can have a 
decree. 


See Decree 2. 


APPOINTMENT. 


. Where the slaves of a feme 
sole were, upon her marriage, 
agreed to be settled upon the in- 
tended wife for life, and in de- 
fault of issue, subject to a pow- 
er of appointment in the wife 
by writing in the nature of a 
will, and the wife died having 
made an appointment and an 
executor; and a creditor of hers 
obtained one judgment against 


band under the judgment a- 
gainst him, and then that of the 
wife under the judgment against 
her executor, he has, in equity, 
only an estate for the life of the 
husband, and as the amount 
which he bid for that, extin- 
guishes pro tanto, the first debt, 
he cannot hold the slaves a- 
gainst the voluntary appointee 
of the wife, until it is paid.— 
But he has a right to hold the 
slaves as a security for the lat- 
ter judgment, because, under it, 
he gotnothing. Smith vs. Ga- 
rey. 42 


2. The executor of a writing, in 


the nature of a will, made by a 
feme covert under a power, takes 
no interest in the property, sub- 
ject to it; but it vests without 
his assent in the appointee.— 
Ibid. 


ASSETS. 


Dumas vs. Powell.See Executors & apMINIsTRA- 
123) Tors, 17, 18, 24—Rerarner. 


ASSIGNMENT. 


1. The assignee of a bond with- 


out notice, who took it before it 
fell due, as a security for a pre- 
existing debt, without paying 
any thing for it, or impairing. 
his original debt in considera- 
tion of the assignment, is not a 
purchaser so as to protect him- 
self against an equity subsisting 
in favor of the obligor to have 
the bond cancelled. Holderby 
vs. Blum. 51 


the husband for her debt, and2. Where neither of two assignees 


another judgment for a different 
debt against her executor; and, 
at the sheriff’s sale, first pur- 
chased the interest of the bus 








have the legal title, their respec- 
tive right are governed by the 
priority of their assiznments, 
and where a debtor placed bonds 
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and accounts in the hands of an 
agent, and directed him to pay 
certain debts from his collec- 
tions, and solicited and procur- 
ed from the creditors their ac- 
ceptance of this security, and| 
afterwards assigned all his debts; 
to a trustee for the benefit of 
other creditors, it was held that 
the trustee took only the residue 
left after payment of the debts 
mentioned in the directions to 
the agent. Lindsay vs. Wil- 
son. 85 


Sce Crepirors 2, 3—ParrTies 
2, 3—-Surety AND PRINcI- 


. 


PAL 12, 





ATTORNEY. 


The principle upon which Courts 
of Equity interfere, in cases of 
unequal agreements between at- 
torney and client, extends equal- 
ly to agreements between a par- 
ty to a suit before a single ma- 
gistrate before whom attorneys 
do not appear, and his friend 
and confidential adviser in such| 
suit. Hence, an absolute con: 
veyance of all his property,) 
worth at least $1,000, upon the; 
consideration of supporting him) 
during his life, obtained by a 
nephew from his uncle, a weak 
and very infirm old man, up- 
wards ofsixty years of age, while} 
the nephew was acting as the 
pretended friend, adviser, and a- 
gent of the uncle, in a suit 
brought by warrant before a sin- 
gle magistrate, to recover from 
him the penalty for trading with 
slaves, about which the uncle 
was under much anxiety and 
alarm, and obtained too without 
the old man’s having an oppor- 











tunity to consult his friends or 
advise with counsel, will be set 
aside, and a re-conveyance de- 
creed upon the payment to the 
nephew of what had been ad- 
vanced by him. Buffalow vs. 
Buffalow. 241 


See AcGent anp Principat 2, 


3, 4. 


AWARD. 


Whether an award fairly made by 


an arbitrator can be annulled, 
because a fact which existed 
Was not communicated by one 
of the parties to the arbitrator or 
to the opposite party, when the 
person, in whose favour the a- 
ward is, had not undertaken to 
state the whole case, but the a- 
ward was made upon a case a- 
greed by counsel, Quere?— 
Speight vs. Speight. 283 


BEQUEST. 


lL. Where a testator directed his 


property to be kept together, and 
his family supported out of it, 
under the government of his 
wife, and that no expenses 
should be charged to his child- 
ren while they remained at 
home, and that his sons should, 
in the final division of his estate, 
account for expenses they might 
incur, after leaving home to ac- 
quire professions, and that an e- 
qual division should be made 
when his youngest child attain- 
ed full age—held that a daugh- 
ter who left the family after she 
attained full age, was not enti- 
tied to maintenance. Manning 
vs. Woff. 11 


2. A residuary bequest “ to my six 
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brothers and sisters, and to their 
respective heirs of their bodies, 
but no further, and these must 
be living at the death of my 
wife,” held to mean that the 
brothers and sisters were to take 
if they were then living; if not, 
then that their children were 
substituted legatees, excluding 
their grand-children. And adi- 
rection to his executors to ex- 
clude from the division such as 
should not claim within five 
years after advertising the death 
of the widow, and to divide it 
equally between those applying, 
was held to make a joint tenan- 
cy, so as to prevent a lapse by 
the death of any of the residua- 
ry legatees. Vaughn vs. Dick- 
ens. 52 


3. Where a testator, for the pur- 
pose of paying his debts and 





schooling his children, created! 
a fund arising from the sale of, 
his goods, the obligations due 
to him and certain other claims. 
and then directed that his ne- 
groes at a certain period should 
be divided between his son and) 
daughter, two thirds to the son) 
and one third to the daughter, 
and that the hires of the said ne- 
groes should be divided in like 
manner, it was held that the son! 
took two thirds of the negroes 
and their hires only, and that 
the property composing the fund) 
for the paymerft of debts and 
schoolingthechildren, not want-! 
ed for those purposes, was given 
equally to the son and daughter, 
(who were the only children,) 
by implication, or was undispos- 
ed of by the will, and therefore 
was to be equally divided be- 








tween them as next of kin. 
Graham vs. Davidson. 155 


. Where a testator directed that 


his infant grand-son and grand- 
daughters, who were orphans 
with but little property, should 
“be raised and taken care of” 
by their uncle; that the grand- 
son should “have, at the age of 
twenty-one, a small negro boy, 
and a horse and saddle worth 
$75; and be educated so as to 
understand and know the En- 
glish, Latin and Greek langua- 
ges; and after this far learned, 
to be got to the study of the 
law, if capacity will allow of 
it;’ and that the girls should 
“be educated so as to read and 
write, it was held, that the di- 
rection in the will created a 
charge upon the testator’s estate 
for the support of the grand-son 
during his minority, and for his 
education at the common gram- 
mar schools or academies of the 
country, but not for sendinghim 
to College, or supporting him 
during the time he might be stu- 
dying the law, or any other pro- 
fession; and that the testator did 
not mean to maintain his grand- 
daughters absolutely unt fall 
age or marriage, but intended to 
provide for the expenses of their 
tuition, board and clothing up 
to the age at which young wo- 
men in the same station are 
deemed capable of providing for 
themselves, or of renderingsuch 
services in the paternal house- 
hold as will compensate for 
their maintenance. Cloud vs. 
Martin. 274 
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5. Where a testator gave to his'6. Where a testator, in the first 


friend H. D. certain slaves “in 
trust for the support and main- 
tenance of his daughter M. E. 
A., with an equal share of the 
proceeds of the sale of property| 
which he should empower his; 
executors to sell, with the excep- 
tion of $500, to be taken out of 
the part of his daughter, of the 
money that might remain after 
paying his debts,” and, after giv- 
ing certain other slaves to his 
wife, and her children, and di- 
recting what property was to be 
sold, concluded as follows: “af- 
ter the payment of my just debts, 
the surplus, if any, I wish to be 
equally divided between my 
wife and her children, and the 
part. which | design for my 
daughter, with the exception of] 
$500 aforesaid, to my friend H. 
D , as aforesaid in trust, for the, 
support and maintenance of my 
daughter M. E. A. The pro- 
perty I hereby leave in trust,) 
for the benefit of my daughter 
M. KE. A., is to be applied at the 
discretion of the trustee, for the 





support and maintenance of M.7, 


E. A. and her children; and no 
part or parcel thereof to be sub-| 
ject to the debts of her hus- 
band.” Jt was held, that the 
$500 was taken out of the 
daughter's share, and went to 
increase the balance or “sur- 
plus” that was to be divided be-' 
tween the testator’s wife and) 
children; and that the bequest, 
ir. favor of the daughter, was 
given to her sole and separate 
use for life, and after her death, 
in trust for her children. Pon- 
ton vs. McLemore. 285 





clause of his will, gave certain 
slaves to his wife for life, and 
afterwards to his children, “to be 
equally divided between them, 
share and share alike,” and, in 
a second clause, gave his chil- 
dren “all the balance of his es- 
state, to be equally divided a- 
mong them, share and share a- 
like—and in case either one of 
his children should die, before 
it arrived at lawful age, and 
leaving no child or children, 
then his or her share to be e- 
qually divided among the sur- 
viving ones;” it was held, that 
upon the death of one of the 
children, all the property be- 
queathed to such child by the 
will, and not the “ balance of the 
estate” only, mentioned in the 
second clause, went to the sur- 
vivors, particularly as the testa- 
tor, in a subsequent clause, de- 
clared, that by the expression 
“shares of his children,” he 
meant all that they took under 
his will. Pettway vs. Pow- 
ell. 308 


Where a legacy is given to a 
described class of individuals, 
as to children, in general terms, 
and no period is appointed for 
the distribution of it, the legacy 
is due at the death of the testa- 
tor; the payment of it being 
postponed to the end of two 
years after that event, merely for 
the convenience of the execu- 
tor in administering the assets. 
The rights, theretore, of lega- 
tees, are finally settled and de- 
termined at the testator’s de- 
cease. Hence, children in ex- 
istence at that period, or legally 
considered so to be, are alone 





8. A child in ventre sa mere will 


9. Where a testator devised and 
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entitled to participate in the be-) 
quest. And it makes no d@iffer-! 
ence in the application of the 
rule, although the terms of the 
bequest be prospective, as to 
children begotten or ¢o be be- 
gotten, and no particular time 
of payment is mentioned, or 
where the gift is general to chil- 
dren, witha condition annexed) 
to it, disposing of a child’s share, 
upor his dying under the age of 
tweuty-one years; for the fund 
will nevertheless be divisible at 
the testator’s death, which ne- 
cessarily excludes afterborn chil- 
dren. Ibid. ° 308 








take a share in a fund bequeath- 
ed to children, under a general 
description of “children.” J- 
bid. 312 


bequeathed ail his estate, con- 
sisting of land, slaves and per- 
ishable property; such as house- 
hold furniture and live stock, to 
his wife for life, and then pro- 
ceeded, “ and at the death of my 
wife, the property then remain- 
ing to goto my son A. H. And 
provided he should be then 
dead, to go to his lawful heirs, 
if any; and provided the said A. 
H. should die before his mother, 
and die childless, then the re- 
maining property, afterthe death 
of my wife, to be sold, and to be 
applied” to certain specified pur- 
poses; i¢ was held, that the wife 
took but a life estate in the land 
and slaves, that the son did not 





take a vested but only a contin-| 
gent interest in this property, 
and that upon the death of the} 
son, in the life tiie of his moth-! 


er, leaving children, the child- 
dren took such an interest in 
the slaves as entitled them toap- 
ply to a Court of Equity to re- 
strain the tenant for life from 
selling the slaves out of the 
State, and to compel her and her 
vendees to give security for the 
forthcoming of the slaves at her 
death. Hales vs. Griffin. 425 


10. In a considerable class of ca- 


ses, a devise or bequest of what 
shall remain or be left at the 
decease of the prior devisee or 
legatee, has been held tu be void 
for uncertainty. But where a 
part of the property comprised 
in such a gift, consists of house- 
hold furniture, or other articles 
of a perishable nature, these 
words may fairly be considered 
as referring to the use and wear 
by the first taker. Such would 
be the construction, if it were 
limited to him expressly for life; 
and indeed there is not any case 
in which such expressions have 
been held to render the gift void, 
where the interest of the first ta- 
ker was so limited for life. J- 
bid. 427 


11. Where a testator bequeathed 


as follows, “I lend unto my 
son A. W. and my son-in-law, 
A. S., in trust for the only use 
and benefit of my daughter B, 
P., during her natural life, a- 
gainst the claims or control of 
her present or future husband, 
the following negroes, &c. My 
will and desire is, that the ne- 
groes left to my son A. W. and 
A. S., in trust, for the use and 
benefit of my said daughter B. 
P., against the claims or control 
of her present or future husband, 
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during her natural life, shall be} 
equally divided amongst the: 
heirs of her body forever, but 
for want of such, my will and) 
desire is, that the said negroes 
be equally divided amongst my) 
other children and their repre- 
sentatives:” Jt was held that the: 
limitation of the slaves to the 
daughter for life, in the first 
clause of the will, was of the e- 
uilable interest only; that the 
egal estate in the trustees was, 
but co-extensive with her life 


estate; that the second clause of D 


the will contained a limitation! 
of the legal estate to the heirs| 
of her body, after her death; that’ 


guished; or some relation be- 
tween the parties, which made 
it the duty of one of them to 
preserve the landmarks, ard 
therefore the boundaries became 
confused, by the neglect or fraud 
of the party charged with that 
duty. Hough vs. ee 

9 


CASES APPROVED. 


Baker vs. Carson, ante vol. 1 p. 


381. Albea vs. Griffin, 9 


onaldson vs. Bank of Cape Fear, 


1 Dev. Eq. Rep. 103, and Har- 
ris vs. Horner, ante vol. 1, p. 
455. Holderby vs. Blum, 52 


the two estates being of different Cannon vs. Jenkins, 1 Dev. Eq. 


natures, one equitable and the 


Cas. 427. Wynns vs. Aleran- 


other legal, could not unite; and @é7; 59 
therefore that the daughter, Mrs. Ballenger vs. Barnes, 3 Dev. Rep. 
P., took under the will of her 460, & Biount vs. Porterfield, 2 


father, only a life, instead of an) Hay. Rep. 161. McLin vs Me- 


absolute, interest in the said mamara, $2 
slaves. Payne vs. Sale. 455Simms vs. Garrott, ante vol. 1 p. 
12. The extent of the legal estate 393. Dicken vs. Cotton, 272 
given to trustees ina will, where Brotten vs. Bateman, 2 Dev. Eq. 


the words are not too strong to 
be thereby controlled, may be: 
collected from tbe trusts declar- 
ed uponit. Ibid. 455) 


Rep. 115. 


Thompson vs. Mc- 
donald. 


463 


CHAMPERTY. 


See Devise 3—Lecacy—Lin-'Seg Acent anp Principat 1. 


ITATION,. 


BOUNDARY. 


A Court of Equity will not enter- 
tain a bill to settle boundaries. 
except in cases in which the 
boundaries were once certain, 
and were rendered uncertain by 
* the default ot the defendant, or 
those under whom he claimed; 
and where there was either an 
azreement that the land of the 
several parties should be distin- 








CHILDREN. 


The word “children” per se im- 


ports in law, legitimate child- 
ren, and none but legitimate 
children can be understood as 
embraced in an instrument pro- 
viding for “ children,” unless it 
manifestly appear that natural 
children were thereby intended. 
Nor is the legal import of the 
term “ children” at all altered by 
the acts of our Legislature, (see 
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1 Rev. Stat. ch. 38, rule 10, and! 
ch. 64, sec. 4,) which permit, 
where a woman dies intestate, 
and without legitimate children, 
those commonly called illegiti- 
mate or natural children, to suc- 


redress, he cannot in equity re- 
cover his own costs expended at 
law, but he will be reimbursed 
the costs paid to the trustee in 
the suit at law. Murphy vs. 
Grice. 201 


ceed to the property of theirg, 'This Court is not disposed to 


mother. Thompson vs. Mc-| 
Donald. 


See Bequest 8—Limirartion 2.| 


review a decree upon the ques- 
tion of costs alone. Green vs. 
Croclett. 394 


COMMENCEMENT OF SUIT.?: Costs may be given against a 


Sse Eaurry 5. 


COMMISSIONS. 


See Execurors ano ADMINISs-| 


trustee as well as his cestui que 
trusts, when they claim adverse- 
ly to the plaintiffs, and deny his 
right altogether. Jbid. 394 


TRATORS 5, 22, 23, 27, 28, 31.4. The costs incurred by the de- 


32, 34, 34, 35, 36, 37, 39, 48, 
51,53, 54. Rererence anp 


Report 7. | 


CONSTRUCTION. 
There is always difficulty in the 
court of any country underta-| 
king to fix the construction of 
an instrument made in a foreign 
land, with the laws of which it 
is not familiar. The only mode, 
of encountering that difficalty, 
where there is not an allegation 
established by proof that the in- 
strument has a technical mean- 
ing different from that which its’ 
words import in their ordinary 
sense, is to understand the in- 
strument according to its obvi- 
ous import. Thompson vs. Me. 
Donald. 473 
Sex Veep 2—Marrice Set- 
TLEMENT 2, 4—Witt I. 


COSTS. 

1. Where the cesim. que trust in- 
curs costs at law, in defending 
a title purely equitable against 
his tristee, without coming at 


once into the proper foram for 
A6 


fendants in a suit in equity, 
brought by a party claiming un- 
der a supposed will against the 
executors, who claimed for 
themselves adversely to the 
plaintiffs under the same will, 
cannot be allowed the defend- 
ants, in a suit against them for 
an account, brought by the ad- 
ministrator of the deceased, af- 
ter the recall of the probate of 
the said will. Nor can the cost 
of resisting the proceedings to 
recall the first probate and at- 
tempting to obtain a second, be 
so allowed; for although an ex- 
ecutor, acting entirely or mainly 
for the benefit of other persons 
provided for in a supposed will, 
ought to be protected from loss 
by a faithful, or what was prop- 
erly deemed a faithful, effort to 
carry into effect the apparent 
will, yet where the executor. is 
solely, or almost solely interest- 
ed under the will, he is to be ta- 
ken as acting for himself, and if 
he fail, must pay the costs ofihe 
litigation. Ralston 


Jair. 


Be crv? 
Vs. 4 fe? 


Aid 
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COVENANT. 

1. A party taking under a deed, 
is bound to do what in the deed 
is required of him—but if the 
deed be not executed by him, 
it is not an obligation under his 
seal, aud an action of covenant 
will not lie against him for a 
breach of it. Benbury vs. Ben- 
bury. 239 


2. Where a testator gave all his 
estate, both real and personal, to 
his wile for her life, and after- 
wards to his son and two mar- 
ried daughters, and to the sur- 
vivors or survivor of them, in 
case either of them should die in 
the lifetime of his widow, with- 
out children, but to his or her 
children, if he or she should so 
die, leaving children to survive 
his widow; and after the death 
of the testator, certain lots, be- 
longing to his estate, in the Ci- 
tv of New York, were dimin- 
ished in value by the widening 
of the streets in that City; where- 
upon assessments were made up- 
on certain other city property to 
repair the injury so sustained by 
said lots, and the money so as- 
sessed paid into the treasury of 
the corporation for the use of 
the owners ot the lots; and af- 
terwards the widow of the tes- 
tator, his son, and the husbands; 
of his daughters, made the ‘fol- 
lowing agreement under their 
respective seals in relation to, 
the said assessments, to wit: the! 
widow agreed to “ relinquish to 
the other parties all her right 
and interest in said money, so 
that it might be received by the 
other parties thus:” the son one 
third, aud te hyshands for 
themselves and their wives each 
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one third: and after a similar 
covenant on the part of the son, 
each of the husbands covenant- 
ed respectively “ with the other 
parties (for the use of his wife 
or of any other person or persons 
who may hereaiter become enti- 
tled to the money received by 
him,) that upon the happening 
of any contingency whatsoever, 
that vests a right to receive said 
money by him received from the 
estate of the testator, he will re- 
pay the same or cause it to be 
done, but without interest, until 
the contingency happeus;” and 
it was stated to be “the true a- 
greement of tle parties, that the 
widow surrendered her interest 
in said money, without preju- 
dice to the rights and interests 
of all the persons;” and that the 
covenants should be “ coustrued 
for the benefit of the wives, un- 
less they choose to execute a re- 
lease in due form of law to dis- 
charge their right under this 
deed:” Jt was held, that upon 
the death of one of the husbands, 
insolvent, it was unnecessary to 
decide whether the share of the 
said money, which, under his 
directions, had been placed to 
his credit in bank, was real es- 
tate under the law of New York, 
and therefore his widow and 
children entitled to it as such, 
for that, if considered as person- 
al estate, his widow and child- 
ren were entitled to it under his 
covenant in the agreement, and 
were his specialty creditors to 
that amount, and that the other 
husband, who was his executor, 
should retain the assets of his 
testator to the amount of their 
claim against the other special- 
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Daves vs. Hay-| 
313 


ty creditors. 
wood. 


CREDITORS. | 


1. Where a testator by his will 
gave to his two sisters all his’ 


land, “together with all cattle, 5. 


horses and other appurtenances 
thereto, except so much thereor 
as will pay my just debts, which 
I think may be done from the! 
growing crop;” and afterwards; 
gave all his negroes to the same! 
persons, it was held that the 
willedid not create a charge up- 
on any part of the property for: 
the benefit of creditors, over and! 
above that which the la v. affixes; 
upon the whole personal estate.| 
Hines vs. Spruill. 93 
2. In a bill of interpleader by the; 
assignee of a legatee, in trust) 
for the payment of specified 
debts against his cestui que, 
trusts and the creditors of the} 
testator, as both sets of defend- 
ants are actors, it is necessary) 
that the latter should have es-, 
tablished their debts at law.— 
And in a contest between them,) 
the executor should be a party;) 
as should all persons claiming a 
joint interest in the subject mat 

ter of the legacy. Jbid. 98 


3. The general creditors of a de-| 


11 


question is solely between lega- 
tees for an exoneration. In the 
second, the devise of the land 
is in trust for the creditors, aud 
they have a specific lien. L 
bid. 101 
When a debtor has been dis- 
charged under the act for the 
relief of insolvents, so that his 
body cannot be again taken in 
execution for the debt, any cho- 
ses in action or other property 
not subject to an execution at 
law, which he may afterwards 
acquire, may be reached in e- 
quity; for the statute having de- 
clared that no execution shall 
be again issued against the bo- 
dy of the discharged debtor, 
but that one may issue against 
“any estate” which he may sub- 
sequently acquire; it is the dn- 
ty of the Court of Equity to 
provide a remedy for the credit- 
or when the estate of the debtor 
is of such a nature that it can- 
not be reached by an execution 
at law. Brown vs. Long. 138 


6. Any equitable property of a 


debtor may be reached in equity 
by a creditor, provided it would 
be subject to execution, if the 
equitable interest of the debtor 
were the legal interest in pos- 
session. Ibid. 140 


cedent have no lien upon his'7, But whether generally choses 


assets in the hands of an assign- 
ee of a legatee, unless by force 
of some rule of equity which 
charges him on account of fraud, 
trust or the like. Ibid. 99 


4. Difference between charging 
personal property and land with 
the payment of debts. In the 





in action may be so reached by 
a creditor in all cases where ex- 
ecution cannot be done on visi- 
ble and tangible estate of his 
debtor. Qu? Ibid. 140 


CROPS. 


first case, as the creditors can|Crops growing on land not devis- 


subject all the personalty, the! 


ed, go to the executor, and not 
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to the heir. Bradshaw vs. El-) 
lis. 23' 
See Devise 3. 


DECLARATIONS. 


See SarisFactTion 2, 


DECREE. 

1. A decree, which passes against 
an executor in invitum, is, wn- 
Jess impeached for fraud, con- 
clusive upon the residuary leg- 
atees—but where it is by con- 
sent, it is subject to re-examina- 
tion, and has no obligation un- 
less proved to be just. Lamb 
vs. Gatlin. 37 
2. If an answer be directly respon- 
sive to the material facts charg- 
ed in the bill, and be clear, pre- 
cise and positive in its denial of 
them, and be not disproved or 
discredited in this part by what 
is found ia any other part of it, 
the testimony of a single wit- 
ness, wiiere there is no circum- 
stance to corroborate it, will not 
be sufficient to entitle the plain- 
titf to a decree; especially if the 
testimony of such witness be e- 
guivocal or evasive. Speight 
vs. Speight. 28 

See Trust 2, 


DEED. 

1. Although the motive assigned 
for the execution of an instra- 
ment, to wit, the desire of re- 
moving strife about the enjoy- 
ment of the property after the 
death of the maker—the dispo- 


funeral expenses, may uncquiv- 
ocally point to the death of the 
maker, as a period after which 
some at least of his purposes 
are to be executed, and are indi- 
cations of the testamentary cha- 
racter of the instrument; yet 
they are by no means conclu- 
sive. It does not follow, be- 
cause an Instrument is to pro- 
duce important results after 
death, that therefore it must be 
testamentary. ‘To render it so, 
it is essentially necessary that it 
should be made to depend on 
the event of death as necessary 
to its own consummation. And, 
therefore, if the instrument, not- 
withstanding the above men- 
tioned indications of a testamen- 
tary character, be in form a 
deed; if itdo not use a word of a 
gift after death—of devise—or 
of bequest; if it import a pres- 
ent disposition of property to the 
persons therein named as trus- 
tees, “with power” to them “ to 
sell and dispose of said estate, 
bring actions, &c., and general- 
ly to do every thing in the prem- 
ises that” the maker “could 
have done before the granting” 
thereof; and if the maker reserve 
his “ own life rent in the prem- 
ises, and power to alter, inno- 
vate or revoke these presents, in 
whole or in part, at any time 
hereafter,” it will be held to be 
a deed, and not a will or testa- 
ment. Thompson vs. McDon- 
ald. 463 


sition attempted of property that/2, Although it does not necessari- 


might be acquired thereafter, 
and before death—and the in-; 
junction on_ trustees — 


therein, to pay death bed and 


ly follow, that if an instrument 
be not testamentary, it must have 
effect as a deed, and although a 
declaration by the Court that it 
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cannot operate as a deed, may! 
consist with the established fact 
of the maker’s intestacy, never- 
theless, this fact is one which 
should render the court cau-; 


tious, in giving the instrument 5, 


a construction that must render, 
it nugatory; for itis the duty of 
courts to be benignant in the) 
interpretation of solemn and de- 
liberate acts, so that they may, 
avail, if possible, rather than, 
perish altogether. Ibid. 470 


See Acenr anp Principat 2, 
3—DIscovery. 


DEVISE. | 
1. Two different tracts of land a 
half a mile apart, which were| 
cultivated by a testator ‘together 
as one farm, will both pass by 
his will, under the description! 
of my plantation. Bradshaw 
vs. Ellis. 20) 


‘ } 
2. Where a testator directed all) 
his property to remain on his| 
plautation, under the care of his| 


wife until his youngest 
shonid attain full age; and then! 
gave the plantation to that son! 
and another, the wife takes by! 
implication a term in the plan | 
tation during that period. J- 
bid. 22 
3. Inadevise of a certain farm 
and “all stock on the same,” the} 
words “all stock” will com-) 
prehend only the animals used) 
with, supported by, or reared 
upon the farm, and will not in-| 
clude the plantation tools and| 
the gathered crop that may be 


onit. Graham vs. Davidson. 
158 


4, The word “ property” is equiv- 
alent to “estate” in its operation 


to pass the interest in land as 
well as the land itself, ur d Jand 
will pass in a will by either of 
those words. Foster vs. Craige. 

211 
The construction of devises of 
legal interests in land is a legal 
question, and belengs to the tri- 
bunals of the law, and not to 
those of equity; and the olscu- 
rity of the will furnishes no 
sufficient reason for applying to 
equity; fer, if the obscurity be 
not so great as to render the dis- 
position altogether unintelligi- 
ble, the devise will be valid at 
law, so far as it can be under- 
stood; and if it be so vague 
and uncertain as not to amount 
toa designation of any corpus, 
it necessarily follows that no 
court can help it, but that it 
must be ineffectual. Hough 
vs. Mariin. 379 

See Bequest 9, 10. 


DISCOVERY. 


son [n a bill for the discovery and pro- 


duction of deeds, it is absolute- 
ly necessary to charge that the 
deeds have come to, or are in, 
the hands of the defendants.— 
It is not sufficient to state that 
a certain person had some deeds 
in his hands without describing 
them, aud that he died and 
made some of the de‘endants 
his executors, and others his 
devisees, without any allegation 
that a.y deeds for’ the land 
claimed by the plaintiff, or ma- 
terial to him in the controversy, 
have come into the custody, or 
under the control of the defend- 
ants. Hough vs. Martin. 379 


See Inpemnity 2, 
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DIVORCE. 

The Supren:e Court has only ap- 
pellate jurisdiction of a suit for 
divorce when brought in the’ 
Court of Equity, as well as 
when brought in the Superior; 
Court of Law, under the revised) 
statute, “ concerning Divorce! 
and Alimony,” 1 Rev. St. ch. 39.| 
Holloman vs. Holloman. 270, 


EQUITY. 

. Where many persons are joint- 
ly entitled at law to alarge num- 
ber of slaves held by many dif- 
ferent claimants, they may have 
relief in equity upon the bill of 
some in behalf of the rest, upon 
the principle of preventing a 
muitiplieity of suits. Van vs. 
Harcett. 31) 
2. Although a plaintiff, before he| 
can come into equity to prevent, 
a multiplicity of suits, ordinarily; 
must establish his title at law,| 
yet this rule will be dispensed; 
with, where he cannot recover; 
at law by reason of a technical 
objection, as the number of par- 
ties—his ignorance of their 
names, and the like. Jbid. 35 


3. Notwithstanding it is a rule in 
equity, that all persons having 
an interest in the subject matter 
of a suit, must be parties to it, 
yet this rule is of necessity dis- 
pensed with, if they are un- 
known. Ibid. 36 
4. A court of equity has no juris- 
diction to declare a deed void 
because of the infancy of th 
grantor; the remedy at law being 
plain and direct. Burkhead 
vs. Colson. 7 


5. A suit in equity is commenced 
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when the bill is filed, and not 
when the subpeena is issued. 
McLin vs. McNamara. 84 


6. Althoughit be admitted, that by 


actions of trover, assumpsit or 
account, an adininistrator, after 
the recall of the probate of a 
supposed will, might have reme- 
dy at Jaw against one who act- 
ed as executor under it, yet e- 
quity has jurisdiction to decree 
an account in such case, as be- 
ing a more complete remedy, 
and that particularly, where a 
part of the plaintiff’s demand is 
of such a nature that there is no 
jurisdiction at law; and in such 
suit in equity, the defendant will 
be treated as an executor or 
trustee, and made chargeable 
with what came to his hands of 
the trust fund—and also with 
such part thereof as he may 
have released or disposed of for 
purposes of his own; and he 
must make good what may have 
been lost by his bad faith, or 
gross neglect; and he will be en- 
titled to be credited with all 
sums paid in discharge of debts 
owing by the deceased; and for 
all payments of legacies under 
the supposed will, made before 
he had a reasonable ground of 
belief that the paper was not a 
will. as it purported to be; and 
he will also be entitled to a fair 
compensation for his services 
done to the estate in the admin- 
istration of it. Ralston vs. 


Telfair. 414 


See Bounpary—CrepirTors 5, 


6, 7—Devise 5—ExecuTors 
AND ADMINISTRATORS 52— 
LunaTic—WI LL 2. 
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EQUITY OF REDEMPTION. 


An equity of redemption in a 
mortgage of slaves or other per-, 
sonal property, is not, in law, 
subject to an execution, the act; 
of 1812 (1 Rev. Stat.ch. 45, 
sec. 5,) extending to the equity’ 
of redemption in lands only. 
Whitesides vs. Williams. 153 


EVIDENCE. 

1. The entries in the books of a 
firm are prima facie evideuceas 
between the partners. Knowl- 
edge of them is presumed, and 
evidence is required to rebut 
such presumption. Philips 
vs. Turner. 123 
2. Evidence will not be received 
to show a parol agreement con- 
tradictory to, or varying from a 
written agreement made at the 
same time, when no reason is 
assigned why the former was 
not incorporated into the latter. 
Parker vs. Vick. 195, 
3. Ina snit for an account, if the! 
plaintiff examine the defendant 
before the master, upon a refer- 
ence to him, and read his ex- 
amination on the hearing, the 
auswers to the interrogatories, 
so far as they are responsive 
thereto, will be evidence for the 
defendant, though subject to 
contradiction, upon the same 
principle that his answer to the 
bill is evidence for him: Chaf- 
Jin vs. Chaffin. 255 
4, When the plaintiff avers one 
agreement, and the defendaut 
sets up another, as to the terins 
upon which a sheriff’s deed was! 
made to the defendant, and ei- 
ther may consist with the fact, 











to the agreement between the 
plaintiff & defendant; the proof 
of it by parol will not violate 
the rule which forbids parol ev- 
idence to be received to contra- 
dict or explain a writtten instru- 
ment. Lyon vs. Crissman. 268 


5. Proof that a husband repre- 
sented that certain money which 
he advanced for the purchase 
of a tract of land, was part 
of the separate estate of his 
wife, is competent to establish 
the fact that it was the wife’s 
money, against one claiming as 
-a purchaser at an execution sale, 
against a third person—Aliter 
if the claim had been under an 
execution sale against the hus- 
band. Pearson vs. Daniel. 360 


6. A husband cannot, in any way 
in which a bill may be framed, 
be a witness for his wife, in res- 
pect of property settled to her 
separate use; for the rule of e- 

uity as well as of law, forbids 
husband and wife to be witness- 
es for or against each other.— 
Ibid. 369 


Sez ExecuTors AnD ADMINIS- 
TRATORS49—SATISFACTION 2, 


EXECUTION. 


A purchaser at a sheriff’s sale, 
even when the defendant in the 
execution has the legal title, and 
much more when he has but an 
equity, succeeds only to the de- 
fendant in the execution, and is 
affected by all the equities a- 
gaiust him. Polk vs. Gallant. 

395 


See Crepitors 5, 6, 7—Eaui- 


if the sheriff were not a party; TY OF REDEMPTION. 
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EXECUTORS AND ADMIN-) court deem that allowance suf- 
ISTRATORS. | ficient for his trouble and ser- 

1. The acts of 1723 & 1794(1 vices. Jbid. 155 
Rev. Stat. ch 46, sec. 1t & 12,)6, A debt returned in one invento- 


directing the mode of selling 
the personal property of dece- 
dents, is merely directory, and 
does not affect the power vf sale 
vested in the executor by the 
common law. It should, how-| 
ever, always be followed, as in 
the absence of fraud, it is acom- 
plete protection to the executor. 
Wynuns vs. Alexander. 58 


2. To entitle an administrator to» 


the benefit of the act of 1789 
(1 Rev. Stat. ch. 46, sec. 16, 
advertisement of his qualifica- 
tion at the court house door is 
necessary—-and it is not sup- 
plied by publication in a news- 
ptper printed in the county.— 
MeLin vs. UcNamara. 85 


When two co-executors make 
a joint return of inventories 
and accouuts of sales, either 
will be answerable for what ap- 
pears thereon, if he do not show 
what came to the hands of the 


otheralone. Graham vs. Da- 
vidson. 
. Where an executor returns an 
inventory of debts due the es-| 
tate, without stating them to be 
desperate or doubtful, he will be 
held responsible for them, un- 
less he can show that there 
were set-offs against them, or 


that the debtors were insolvent, 9, 


so that the debts could hot be 
collected. hid. 155, 
. Au executor cannot claim con, 
missions upon his disburse | 
ments, if it appear that be has) 
been allowed them upon the a. 
mount of the estate, and the 


1558. 


ry without comment, will not 
be charged against the executor, 
if, in a subsequent one, it be sta- 
ted that the same was believed 
to have been paid to the testator, 
and the debt appears to have 
been due several years prior to 
the testator’s death, and withal 
was barred by the statute of 
limitations. Jbid. 155 


Interest, according to the usage 
of our courts, follows debt as its 
ordinary attendant, and is to be 
charged against an executor in 
his account without showing 
that he made interest or used the 
funds himself. And an execu- 
tor in this State will be charged 
With interest on notes and other 
debts from the time they become 
dune, and upon sales from the 
expiration of the time of credit, 
up to the settlement of the es- 
tate, if no interest account were 
kept to show that less interest 
was in fuct received. Ibid. 155 
In calculating interest upon 
payments made by an executor, 
consisting of a great number of 
small items, the commissjoner 
may ascertain the amount of 
each year, and allow interest 
thereon from the middle of that 
year. Jbid. 156 


Where the same person is both 
executor of an estate‘and guar- 
dian o: the leentees, it is proper 
in bis accounts as executor and 
guardian, to credit kim in the 
first and charge him in the se- 
cond witha legacy given to his 
ward. Jbid. 174 
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10. Where a testator, after several 
devises and bequests, concluded, 
thus: “The balance of my 
property to be applied to the 
payment of my just debts.—| 
Should there be a surplus, it is 
my will and desire that it be e-| 
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the administrator de bonis non, 
against the representative of the 
first administrator, for an ac- 
count of the estate of the first 
intestate which came-.to the 
hands of his first representative. 

valter vs. Blount. 218 


qually divided among the heirs 14, The act of 1715, 1 Rev. Stat. 


of my deceased brother S. F.) 
and the heirs of D.C.” # was! 
held that as the “ property” men- 
tioned in the will was a mixed 
fund of real and personal estate, | 
and was to be applied in the} 
first place to the payment of| 
debts, the executors had a power! 
by implication to sell a tract of! 
land not specifically devised, for’ 
the payment of debts and for 
distribution. Foster vs. Craige. 

209 


11. Where there is in a will, al 
general direction to sell lands, 
but it is not stated by whom the! 
sale is to be made, there, if the 
produce of the sale is to be ap. 
plied by the executors in the) 
execution of their office, a pow-; 
er to sell will be implied to the 
executors. Ibid. 210 


12. Ifa testator simply directs the; 
distribution, among certain > 
jects, of an unmixed fund ari- 
sing from the sale of land ouly, 
then the heir alone can sell. J- 
bid. 211 


13. Where an administrator takes, 
possession of the effects of his 
intestate, and dies, and admin- 
istration is granted upon his es- 


ch. 65, sec. 11, barring credi- 
tors, alter seven years, does not 
extend to legatees. Ibid. 218 


15. The act of 1789, 1 Rev. Stat. 


ch. 65, sec. 12, will not protect 
the executor or administrator, 
even against a creditor, unless 
such advertisement be shewn to 
have been made as the act re- 
quires. Ibid. 218 


16. No time short of twenty years, 


has ever restrained Courts of 
Equity from enforcing an ac- 
count in favor of a legatee a- 
gainst an executor or his repre- 
sentatives. Ibid. 218 


17. In the view of a Court of E- 


quity, all debts are of equal dig- 
nity—because all debts are e- 
qually due in conscience. But 
it is not so at law; and a Court 
of Equity, in decreeing pay- 
ment by an executor or adinin- 
istrator of a debt of his testator 
or intestate, must respect theor- 
der of preference established at 
law, for, otherwise it might com- 
pel him, who is liable only by 
reason of the assets in his hands, 
to pay the debt of the deceased 
out of his proper goods. Ben- 
bury vs. Benbury. 230 


tate, and more than seven years 18. When an executor returns an 


afterwards administration de bo- 
nis non is taken upon the first, 
intestate’s estate, the act of 1715, 
1 Rev. Stat. ch. 65, sec. 11, will 
not bar a suit, at the instance of 


account of sales in which he sets 
forth, besides the property, the 
amount of sales whereof is sta- 
ted, several lots of corn, cotton, 
&c., as being sold at the same 
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time, with the prices per bush- 20. Executors and administrators 


el or pound stated, but without 
giving the quantity of any one 
of them, or carrying out their a- 
mount in money, a commission- 
er, in taking an account of the 
estate, cannot reject these arti- 
cles; but should call upon the 
executor, upon whom the bur- 
then of proof is thrown in such 
case, for explanation in regard 
to them; and, if none be afford- 
ed, should charge him with an 


are chargeable with interest on 
balances in their hands, when- 
ever those balances have accu- 
mulated beyoud the exigencies 
of administration, unless it ap- 
pears that the fund has been 
kept sacred and intact for the 
cesiuy que trusts, as their prop-. 
erty, ready to be delivered over 
to them, so that profits could not 
have been made thereof. Pey- 
ton vs. Nmith. 325 


amount making the assets “91, A clause in a will, giving 
5S bead 


least equal to the disburse- 
ments. Nichols vs. Dunn. 287 


19. Where an agreement was 


made between an executor and 
D. M., that the latter should take 
possession of certain slaves be- 
longing to the testator’s estate, 
and keep them until the execu- 


tor should be called upon for 
them and their hires by the per- 
son entitled thereto, and should 
indemnify the executor from,al| 
loss on account thereof; and the 
execuior stipulated, that if so 
saved harmless, he wou!d not, 


“full power and authority” to 
the executors to dispose of any 
part, or all of the property de- 
vised or bequeathed, which they 
might think best, and from time 
to time make distribution among 
the wife and children of the tes- 
tator, does not enjoin upon the 
executors the duty of putting 
out the balances in their hands, 
from time to time, for the purpo- 
ses of accumulation, so as to 
charge them, upon failure to do 
so, with compound interest. J- 
bid. 325 


: 9 = 
as executor or otherwise, have 22. Generally, the court, upon a 


any further claim to said slaves, 
and moreover relinquished to 
D. M. all the right which he| 
had, as executor, to them, i¢ was 
held, that the commissions al- 
lowed to the executor in his ac- 
count with the persons entitled, 
for collecting the hires of the 
slaves while in the possession 
of D. M., belonged to the !atter; 


but that he was not entitled to,2 


the commissions aliowed the 
executor for selling sid slaves) 
2s commissioner under a de-| 
cree of Court. Burrovghs vs. 
Me Niel. 297 


bill filed for the settlement of an 
estate, will rely upon the judg- 
ment of the master in the allow- 
ance of commissions to the ex- 
ecutor or administrator; but ifit 
appear that the rate of commis- 
sions has been passed upon and 
fixed by the County Court, the 
Court of Equity will follow that 
as the safer guide. Jbid. 325 


3. Asum paid to the widow of 


the testator by his executor, as, 
aud in lieu of, the distributive 
share to which she became enti- 
tled by dissenting from the will, 
is not a disbursement, on the 





IN DEX. 19 


payment whereof the executor! 
can claim a commission. J- 
bid. 325 
24. If an executor place the trust 
funds to his individual credit in 


same, to have the commissions 
calculated on the amount of 
the receipts and disbursements, 
as swollen by the interest added 
thereon. Ibid. 34 


bank along ~with his own, he28, An administrator is not enti- 


cannot be said not to have used 
those funds, because he thereby 
increases his personal credit at 
ban!—npon his death the tunds 
become assets in the hands of 
his personal representative, and 
cannot be claimed as assets of 
the testator by a personal repr - 
sentative of that estate—they are 


tled to commissions on the val- 
ue of specific articles; though 
for his trouble and responsibili- 
ty in respect to them, it is pro- 
per to have regard in estimating 
a proper cominission on the re- 
ceipts properly so called, that is 
to say, monies. Spruill vs. Can- 
non. A00 


liable to his creditors, and are inag, If it appear that an adminis- 


all respects his property—he be- 
ing chargeable with the amount 
thereof, in account with his ces-; 
tuy que trusts. Ibid. 342; 


25. An executor, who is chargea- 


ble with interest on the funds of 
the estate in his hands, will be 


charged with interest on his re- 
ceipts, whether they be of prin- 


Tbid. 345 


cipal or interest. 


26. If the executor of a will: ia 


which a father has made be- 
quests for the use of his children 


trator has not used the funds of 
the estate, and has not made a- 
ny profit from them, he is not 
chargeable with interest, if the 
funds were not wantonly kept 
idle, but were kept for the pur- 
poses of the trust; and they 
shall be taken to have been so 
kept, when it appears that a bill 
was filed for the settlement of 
the estate, and the funds were 
kept ready, to be paid over to 
the next of kin. Jbid. 400 


were, after the appointment of 30. An administrator who is also 


a guardian for the children, to 
cause such guardian to resigu 
or be removed, for the fraudu- 
lent purpose of preventing his, 
the executor, being called to an 
account for the management of 
the estate, and of keeping the 
moneys thereof in his own 


one of the next of kin, is not 
chargeable with interest ona 
sum not exceeding his share of 
the estate, loaned out after he 
was ready to settle the estate, 
and kept a large amount on 
hand to be paid over to the oth- 
er next of kin. Jbid. 400 


hands, he would be held by the 3}, The court will so far rely up- 


court to the must rigorous meas- 
ure of accountability which the| 
law would permit. Ibid. 346) 


a . . | 
27. An executor is entitled to com- 


missions on the interest accrued 
on his receipts and disburse- 
ments, or, which amounts to the 


on the judgment of the master 
as to the proper rate of com- 
mission to be allowed an ad- 
ministrator, as to make it a gen- 
eral rule not to depart from it, 
except in a clear case of mis- 
take by the master. ibid. 400 
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. In a trial at law, on the plea! 
of fully administered, the al-' 
lowance of commissions to the! 
executor or administrator, by! 
the County Court, under the’ 
act of 1799, 1 Rev. Stat ch.! 
46, sec. 29, is definitive and’ 
conclusive. But in a suit in 


ministrator in reduction of a 
debt due the estate, is not such 
a “receipt” whereon the act of 
1799, allows a commission.— 
The baiance is the true debt in 
the case of a set-off, and that 
balance is the receipt within the 
statute. Ibid, 405 


equity, for the settlement of the 36, Bonds which were in the 


testator or intestate’s estate, the’ 
subject of commissions is inci- 


dental to the settlement of the 
executor’s or administrator’s ac- 
counts; and the court will con-' 


sequently take cognizance of it, 


and correct an improper allow-9% 4), 


ance of commissions made by 
the County Court. Walton vs.| 
Avery. 405, 


{ 


33. In a suit in equity for the set-' 
tlement of an executor’s or ad-| 
ministrator’s accounts, though! 
the ex parte order for the al- 


Jowance of commissions made! 
in the County Court is not con-, 
clusive, it is entitled to much, 
respect, and it is not proper to 
vary it, unless it be founded on 
a mistake of the !aw, or the rate 


hands of the intestate as a trus- 
tee, and which his administra- 
tor delivers over to the true 
owner, is not a “disbursement” 
on which the act of 1799 allows 
acommission. Ibid. 405 


allowance made in the 
County Court of 5 per cent. 
commissions to administratois 
upou the receipts aud disburse- 
ments of a large estate, reduced 
by the Court of Equity in a 
suit brought to correct such al- 
lowance, to 25 per cent. where 
the administrators, under an ar- 
rangement with the guardian of 
the infant next of kin, paid o- 
ver to him bonds. instead of col- 
lecting them and paying over 
the money. Ibid. 405 


be clearly excessive. Ibid. 40538. Administrators are not to be 
34 Slaves inventoried by an ad 


mini-trator, and delivered over 
to the next of kin, are not “re-| 
ceipts” within the meaning of 
the act of 1799, so as to entitle! 
the administrator to a commis-' 
sion on their value, even though 
they may have been recovered 
by him for his intestate’s estate 
in a suit at law, though the 
trouble of managing them may 


charged with interest on money 
which they honestly retained, 
under an in:pression that it be- 
longed to them, the same having 
been allowed them as commis- 
sions by an order of the Coun- 
ty Court, especially when they 
interposed no delay in a suit 
brought in equity for the pur- 
pose of correcting the allow- 
ance. Ibid. 405 


properly be taken into conside-(39, An order of the County Court, 


ration in estimating the com- 
missions to be allowed on the 
receipts proper. Ibid. 405 


35. A set-off allowed by an ad- 


passed before the administrator’s 
accounts were made up and rea- 
dy for settlement, fixing the rate 
of commissions to be allowed 
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him, but without specifying any: 
sumon which the commissious 
were to be calculated, nor giv-) 
ing the amount of tiem, is so 
loose that it ought to be reform- 
ed on that account. Ibid. All 
40. If one, acting as executor un- 
der a supposed will in which he 
was interested beueficially as a 
residuary legatee, make an a- 
greement with the surviving 
partner of his testator in rela- 
tion to the partnership concern 
by which he surrenders to him 
a part of the effects of the con- 
cern, he will be responsible 
therefor, if the same be not for 
the advantage of the estate, to 
the administrator of the deceas- 
ed, upon the reca'l of the pre- 
bate of said will, althouzh the 
ad ninistrator may have a reme- 
dy against such surviving part- 
ner. Ralston vs. Telfair. 414 
41. An executor, acting undera 
supposed will in which slaves 
were directed to be emancipat- 
ed, is not to be charged with 
the hires of such s'aves, when 
they have been allowed to work. 
for themselves, and the execu- 
tor has made no profit from 
them. Ibid. 4l4 


42. It is not generally the duty of 
an administrator to volunteer in 
paying debts which his intestate 
has contracted as surety, and 


therefore,he cannot ordinarily be 
charged with a wantof due dil- 
igence in prosecuting a claim 
against his intestate’s principal, 
in not pursning such a course. 
Utley vs. Rawlins. 438 


43. Where an administrator has 


fully administered all the assets 
of an estate, in his hands, he 
cannot be charged for not pros- 
ecuting a doubtful claim at his 
own costs, when the next of kin 
refused to incur the liability of 
costs. Ibid. 438 


44. An executor of a deceased 


partner, who has generally ex- 
hibited perfect integrity and zeal 
in the management of his testa- 
tor’s estate, shall not be charged 
with negligence in not filing a 
bill for an account and settle- 
ment against the surviving part- 
ner within two years after the 
expiration of the partnership, 
and until after the surviving 
partner had left the State, where 
it appears that the latter had 
been greatly trusted by the tes- 
tator himself, was a man ot un- 
exceptionable character, and up 
to the time of his going away, 
was actively engaged in wind- 
ing up the adairs of the con- 
cero, and no suspicion was en- 
tertained by any person of his 
integrity during that period. 
Whitted vs. Webb. 442 


procuring assignments thereof 45. In a bill for an account by the 


to a trustee—and if, in pursuing 
this unusual mode of adminis- 
tration, he should happen to in- 
jure the estate committed to his 
charge, he would be obliged to 
show very special and sufficient 
reasons for his conduct, hefore 





he could exonerate himself; and, 


legatees against the executor of 
a deceased partner, in which 
they seek to charge him for not 
collecting the amounts of cer- 
tain decrees which he had ob- 
tained against the surviving 
partner, upor. a bill taken pro 
confesso against him, if it ap- 
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A7. An executor 


pear that the decrees were erro-! 


neous, and the sums decreed 


INDEX: 


one side of the account. J. 
bid. 442 


therein too large, and the execu- 49° Where claims against a part 
. “ = . if = 


tor has in fact obtained from the 
surviving partner as much, or 
more than the amount properly 
due from him, the executor 
shall not be charged with the 
belance remaining unpaid on 
the decress, and which cannot 
now be collected because of the 
insolvency of such surviving 
partner. Ibid. 442 
46. If an executor make a com- 
promise for the estate of his tes- 
tator, whichis, asa whole, high- 
ly advantageous to it, he shall’ 
not be charged because, in a 
single particular, it is not so; 
for, being advantageous upon 
the whole, the estate must take 
it with its incouveniences as 
well as its benefits. Ibid. 442 
is entitled to 
charge for actual expenditnres 
inenrred in the faithful dis- 
charge of his duty; and the ex- 
penses of attending sales in 
which the estate is interested, 


nership appear to have been un- 
satisfied at the death of one ot 
the partners, the exhibition of 
the vouchers of payment by his 
executor, in a suit by the lega- 
tees against him, is prima facie 
evidence that he made the pay- 
ment; though the mere produc- 
tion of the testator’s notes by 
an executor does not establish 
payment by him, where it does 
not appear that the notes were 
unsatisfied at the testator’s death. 
Ibid. 442 


50. Ip a bill by the legatees against 


the executor of a deceased part- 
ner, it is immaterial whether the 
partnership debts were paid by 
the executor of the surviving 
partner. ‘They were charges 
upon the assets, and the plain- 
tiffs are entitled only to the clear 
residue of these assets, afier pay- 
ment of the charges upon them. 
Ibid. 442 


and of sending an agent out of 51. The Court will not disturb 


the State to collect a debt of 
considerable amount, are of that 
character. Ibid. 442 
48. The Court will not disturb 
the commissions allowed an ex- 
ecutor by the Master, though 
they were in part allowed on 
some items not the proper sub 
jects of a commission, if the 
Master has reported the whole 
sum allowed for commissions to 
be reasonable, and excluding 
from the account every item not 
properly the subject ofa commis- 
sion, the gross amount allowed 
will not exceed 5 per cené. on 


the Master’s allowance of com- 
missions, becatise he has not al- 
lowed any on the disbursements, 
if itis satisfied with the amount 
allowed as a compensation for 
the executor’s services. Jbid. 

442 


52. The next of kin may sustain 
a bill against the executor of the 
deceased administrator of an 
intestate, for an account and set- 
tlement of the intestate’s estate 
in his hands, as well as against 
the administrator de bonis non 


of such intestate. 


Thompson 
vs. McDonald. 463 





INDEX. 


53. Where an administrator dies, 
commissions may be allowed his 
estate for his services in mana-| 
ging his iutestate’s estate, though 
his executor set up an uncon- 
scientious resistance to the claim 
of the next of kin of the intes- 
tate. bid. 463) 
54. Whatever respect a Court of 
Equity might feel itself bound 
to pay to an order of the Coun- 
ty Court, settling the rate of an! 





23 


an order of Court for the sale of 
slaves belonging to his ward, 
and purchased them himself, 
and afterwards claimed them as 
his own, it was held, that he 
could not, upon the ward’s be- 
coming of age and recovering 
the slaves in a suit at law, ob- 
tain in a Court of Equity, remu- 
neration for his expenses in 
keeping and maintaining them. 
Jennings vs. Sykes. 151 


administrator’s commissions, had’ 2. There is no trust which can be 


it been made before the suit was 
instituted, it regards such an or- 
der in relation to a matter un- 
der investigation before itself, 
as furuishing no criterion by 
which to regulate the proper ai- 
lowance. Jbid. 


EE ANSWER—APPOINTMENT 2 
—Costs 4—Crors—Decree 
1—-Eaurry 6-—-HusBAND AND 
Wire 1--Renr—Reratner 
—Trust 3, 4—Venpor AND) 
Purcuasen 2, 3, 4. 





FRAUD. 


A donee claiming under a volun-; 
tary conveyance from one who 
obtained his title by fraud and 
surprise, will be affected by the 

same equity which may be en- 
forced against the donor. Buf- 
falow vs. Buffalow. 241 
See Acreement 1, 
TORNEY—VENDOR AND Pur- 
CHASER 5, 6. 


GUARDIAN AND WARD. ! 


1. A trustee cannot claim froim the 
cestui gue trust immunity from 
the consequences of a breach of 
trust, or indemnity against pe- 


cunmiary loss 
fore where « guardian procured! 


reposed in one person over the 
property of another, in regard 
to the management whereof, a 
full and detailed account is 
more imperiously demanded, 
than in that which the law con- 
fides to a guardian over the es- 
tate of his ward. Hence where 
an alleged setilement is set up 
by a guardian as a bar to amac- 
count, and it is not seen that 
any account was stated—nor 
what were the matters embrac- 
ed within the attempt to settle— 
and the guardian himself will 
not swear, that so far as it went 
the settlement was correct—but 
leaves the ward to make full 
proof if he can that it was not 
correct—it will be no bar toa 
full account from the guardian. 
Graham vs. Davidson. 155 


2, 3—Ar.3. Where an executor of an es- 


tate becomes guardian to the 
legatees, an account from the 
guardian necessarily requires an 
account from him as executor, 
for the purpose of ascertaining 
the funds which came or ought 
to have come to his hands as 
guardian. bid. 155 


from it:—There- 4. Where one of two wards inter- 


ested in the same estate makes 





24 


a settlement with their guardian. 
on hehalf of himself and the 
other ward, the latter will not 
be thereby precluded from call- 
ing for a full account from the 
guardian, if he were not a party 
to the settlement. Jbid. 155 


5. Where one person was appoint. 
ed guardian of A. and a second 
of B., and they executed a bond) 
as the joint guardians of both! 
wards, aid the first guardian) 
delivered over money and ef- 
fects belonging to A. to the oth- 
er, it was held, that the first 
was the sole guardian of A. and 
the other was but his ageut, for 
whose acts he was respousible; 
or that if the guardians were to! 
be considered as joint for both! 
wards, still the first was respon- 
sible for the acts of the other, 
upon the principle that w here 
by the act or agreement of one, 
trustee, money gets into the! 


hands of his co-trustee, both are See 
156 ApMINISTATORS 12—LAND. 


answerable for it. Ibid. 


6. A father cannot appoint a gu: ar- | 
dian for his children, nor im- 
pose on any one the duties and I. 
obligations of that office, except 
“by deed executed in his life- 
time, or by his last will and tes.) 
tament, in writing,” as prescrib | 
ed by the act of 1762 ,1 Rev.) 
St. ch. 51, sec. 1.) Peyton vs. 
Sm.th. 325 


7. Where it can clearly be collect- 


ed froin the will of a father, that 2. 


certain persons are thereby ap-| 
pointed to have the castody of, 
the persous and the estate of his, 
children, until they arrive at! 
age, such an appointment will 
be held to constitute them guar- 
dians, as though the appropriate! 


INDEX. 


term had been used. But where 
a term so well known, and of 
such universal use to describe 
the office, is not employed by 
the testator, there ought to be 
unequivocal indications of a 
purpose to confer the office, be- 
fore the court will declare it 
conferred. Hence, a direction 
by a testator, that the use of his 
property shail be with his wife, 
for the support of her and the 
children, subject to the super- 
vision of his executors, until a 
division of it can be conveni- 
ently made—either in kind or in 
the form into which the execu- 
tors may convert it—between 
the wife and children, will pot 
constitute the executors guardi- 
ans of the children. Jbid. 325 


Sez Lunatic 1. 


HEIRS: 
Crops—ExecuTors AND 


HUSBAND AND WIFE. 


Althongh the debt of the wife 
does not survive against the 
hushand, unless reduced to a 
judgment during their joint 
lives, yet if the husband be the 
administrator of, or guardian to, 
the creditor, the debt is to be ta- 
ken as having been received by 
hin. Lamb vs. Gatlin. 41 


Upon an account of the sepa- 
rate estate of a married woman 
between her and her husband’s 


administrator, the latter is not 
entitled to credit forthe debts of 
the iormer paid by his intestate 
during the coverture. Gee vs. 
Gee. 113 





INDEX. 


3. By marriage, the husband ac- 
quires all the personal chattels 
of his wife in possession; and, 
as at Jaw the possession of the 
cestuy que trust is the possses- 
sion of the trustee, so in equity 
the possession of the trustee is 
the possession of his cestuy que 
trust; consequently, in equity 
the husband will be entitled to 
all the personal chattels of which 
his wife is the beneficial owner, 
and which are in the possession 
of her trustee. Murphy vs. 
Grice. 199 

See Evipence 5, 6—Partirion 

3, 5, 6. 


{ILLEGITIMATE CHILDREN. 
See CHILDREN. 


IMPLICATION. 


See Devise 2—EXeEcuTorRs AND 
Apministrators 10, 11, 12. 


INCUMBRANCE. 
See Lanp. 


INDEMNITY. 
1. Upon an agreement for an in- 





demnity, the plaintiff has a 
right, without waiting for actu- 


al loss, to call on the defendant, 3, 


in a Court of Equity, to in- 
demnify him against impending 
injury, and, to that extent, en- 
force the specific execution o 
the agreement between them. 
But, before an actual loss sus- 
tained, the plaintiff can main- 
tain no action at law upon the 
agreement. Burroughs vs. 
Mc Neil. 297, 
2. Where a bond of indemnity is 
in the hands of the defendant, 


the plaintiff has a right to go in-' 
4d 
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to a Court of Equity for an ex- 
hibition of if, and for such re- 
lief there as, upon its exhibition, 
may be deemed just; and this 
without any previous demand 
of the instrument. The want 
of such demand may affect the 
costs, but does not per se oust 
the Court of the right to decree 
its exhibition. Ibid. 297 


INFANT. 
See Partition 2, 3. 


INJUNCTION. 

1. Where two parties claim dis- 
tinct interests in a note, and one 
claim is admitted and the other 
disputed by the maker, and a 
judgment is entered up tor the 
amount of the first, upon an a- 
greement that the defence to the 
last shall be in ro way preju- 
diced thereby, a Court of Equi- 
ty will not permit an execution 
to issue for the disputed claim, 
until its merits have been set- 
tled. McNamara vs. Irwin. 13 

2, Where an answer admits the e- 

quity of an injunction bill, but 

sets up an avoidance of it, the 
injunction will be continued 

until the hearing. Ibid. 19 

A motion to dissolve an injunc- 

tion may be made notwithstand- 

ing exceptions have been filed 
to the answer; and the motion 
for the dissolution and the ex- 
ceptions will come on to be ar- 
gued before the court together, 
when the court will not disre- 
gard the exceptions, but will 
look into them, and if found not 
to be frivolous, will give them 
due effect in repelling the de- 
fendant’s motion. Smith vs. 
Thomas. 126 
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4. Upon a bill brought for an in- 
junction and relief against a 
deed alleyed to fave been exe-| 
cuted after marriage, but ante. 
dated, or if executed before mar-| 
riage, to have been done in frand| 
of marital rights, allegations that 
the husband at the time of the 
marriage had a good estate, and 
that children were born of the 
marriage, are not material to the 
main points of inquiry, and an) 
omission to answer them will) 
not prevent the dissolution of an| 
injunction ona motion made for) 
that purpose. Jbid. 126) 
. If exceptions to an answer are, 
well founded, they answer the! 
inotion for a dissolution of an) 
injunction. But per se they! 
ought not to have that effect.| 
Ibid. 128) 
. Exceptions to an answer must 
be deemed well founded if the 
defendant submit to them; or, if 
upon a reference to the master, 
he report in favor of them, until 


the report, be overruled by the? 


Court. But if the defendant do 
not submit, nor the plaintiff 
move for a reference of his own 
exceptions in time to get a re- 
port before the defendant has a) 
right to move to dissolve an in-; 
junction, the defendant may 
make his motion notwithstand- 
ing the exceptions. bid. 128, 

INTEREST. | 


See Execurors anp ApMINIs-3, 


TrRaATORS 7, 8, 20, 21, 25, 26, 
29, 30, 38—T rust 6, 7. 


| 
JURISDICTION. | 
1. Where a plaintiff can have as 
effectual and complete a reme- 


dy in a Court of Law as that 
for which he invokes the aid of 
a Court of Equity—a remedy, 
direct, certain and adequate— 
the defendant may insist that 
this remedy shal] be sought for 
in the ordinary tribunal. But, 
this objection to the exercise of 
jurisdiction ought to be taken 
in due order and apt time; for, 
otherwise, if it be one which 
the party may waive, it wil! be 
deemed to have been waived, 
by failure to bring it forward to 
the notice of the Court in li- 
mine. Where the objection 
has not only not been taken in 
the pleadings, but the defendant 
has expressly submitted to the 
jurisdiction of the court, by 
praying of it to decide on the 
question of his liability, the ob- 
jection must be regarded as one 
not of strict right, but address- 
ed to the sound discretion of 
the Court. Burroughs vs. Mec- 
Neil. 297 


A defect of jurisdiction exists 
where courts of a particular 
limited jurisdiction undertake 
to act beyond the bounds of 
their delegated authority; or 
where a Superior Court of gen- 
eral jurisdiction passes upon 
subjects which, by the constitu- 
tion or laws of the country, are 
reserved for the exclusive con- 
sideration of a different judicial 
or political tribunal. Jbid. 301 


No consent of parties can con- 
fer a jurisdiction withheld by 
law, and the instant that the 
court perceives that it is exer- 
cising, or is about to exercise, a 
forbidden or ungranted power, 
it ought to stay its action; and 
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gf it do not, such action is, in} 
law, a nullity. bid. SUL 
See Accounr 1—Divorce. 


LAPSE OF TIME. 


. Where an administrator pur- 
chased a female slave at his own 
sale and accounted with the! 
distributees for the price, and 
was permitted to hold the slave 
and her increase for forty years 
and upwards, withoutany claim! 
or demand from them, i¢ was! 
held, that if the reception of the! 
price of the slave did notamount 
to a confirmation of the sale, yet 
acquiescence for so long a time 
would have the same effect; that 
such laches must deprive a par- 
ty of all right to open what was 
apparently closed so long, what- 
ever might be the subject of the! 
transaction; and especially ought! 
it to have that effect in the case; 
of female slaves, from whom in 
the mean time a numerous pro-| 
geny might spring. Locke vs.) 
Armstrong. 

2. The poverty of a party may ac- 

count for his not bringing suit; 

but it cannot be a reason why he 
made no demand, nor made 
known his claim either to those! 
against whom it was, or to any 
other person. Ibid. 150 


See Morteace 1, 6—Wipow 1. 


| 


LAND. | 
1. It is a general principle where 
asum of money is due in res-| 
pect of land, and there is no 
contract of the terretenant, that 
the land alone is liable. 
vs. Sherrard. 184 
2. The terretenant of land, liable 
to encumbrance, must take care 
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that such encumbrance does not 
accumulate to the injury of 
those who are to come after him; 
but in doing this, he is not 
bound to give any thing for the 
relief of the land, more than 
the rents, or actual annual val- 
ue of the premises during bis 
time. Jbid. 187 


3. A tenant by the courtesy must 


pay the whole interest during 
his life, but the arrear of inter- 
est which accrued during the 
life of the wife, is not chargea- 
ble to the husband, as a distinct 
item of interest after her death. 
During the coverture, the hus- 
band is not in of any estate of 
his own; but he and she are in 
as of the estate of the wife, the 
tenant in fee; and the owner of 
the fee may let the interest run 
in atrear at pleasure, and the 
whole will remain a charge on 
the estate against which the 
heir has no equity to be reliev- 
ed. Ibid. 188 
The proportion which a life es- 
tate ought to pay of a charge 
upon land, was formerly regard- 
ed as one third of the amount; 
but that rule has more recently 
been disallowed; and it is now 
usually referred to the master to 
iaquire what proportion of the 
capital the life estate ought to 
pay, regard being had to the 
rate and amount of interest, the 
annual value of the land, and 
the age, state of health, and 
habits of the tenant for life, es- 
timated upon the principle of 
life annuities. Jbid. 189 


JonesSex Crevirors 1, 4—Execu- 


TORS AND ADMINISTRATORS 
10, 11, 12—Parririon 3, 4, 
5, 6. 
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LEGACY. 

1. A legacy of a negro “ to be de- 
livered after the death of my; 
wife,” vests in interest at the; 
death of the testator. Vaughan 6. 
vs. Dickens. 54 
2. Generally a legatee cannot sue, 
the debtor of the testator, it be- 
ing the right and duty of the ex- 
ecutor to collect all the debts; 
but where the executor is insol-_ 
vent and under the power of the 
debtor, and that power is collu- 
sively exercised to the injury of 
the legatees, they may in equi-7. 
ty, have an account against the 
debtor. Spack vs. Long. 60 


3. A legatee may, after an assent 
by the executor file a bill to 
obtain his legacy—especially 
where he has no testimony of, 
the assent, and the executor re- 


fuses to deliver it, and accountg, 


Foscue vs. F’os- 
65, 


for its profits. 
cue. 
4. A legacy to A of $200 “or the 


value thereof in property” is a) 
general legacy, and passes un- 
der the residuary clause of the; 
legatee’s will, in which he dis- 
poses of “all his personal estate 
of what nature soever, consist- 
ing of my undivided share in) 
the negroes &c. coming to me 
from my father’s estate, as well 
as all personal property I may 
have acquired since my father’s, 
death,” although the legacy) 
vested before that event. Fa- 
gan vs. Jones. 69 
5. The right to a legacy ora dis- 
tributive share, is not within the 
act of 1826, 1 Rev. Stat. ch. 
65, sec. 14, declaring that ten 
years time shall be a presump- 
tion of payment or abandon- 
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ment of a right of redemption 
on a mortgage, and of other e- 
quitable interests. Salter vs. 
Blount. 218 


A lapsed legacy of slaves will 
not pass under the residuary 
clause of a will giving “ the re- 
sidue or balance” of the testa- 
tor’s money; but will be a re- 
siduum of the testator’s proper- 
ty, undisposed of by his will, 
and of course go to his next of 
kin. Dicken vs. Cotton. 272 


A charge on a partial residue 
given in the will, operates for 
the benefit of the other legatees; 
but none of the legacies are to 
abate, unless the undisposed pro- 
perty should prove insufficient 
for the payment of debts. J- 
bid. 272 


Where a testator, after giving 
several pecuniary legacies in 
“dollars” proceeded as follows: 
“Item, I likewise leave all my 
lands and plantation to be sold 
by my executors, and pav five 
hundred to my brother N. S’s 
children, to be equally divided; 
to them and their heirs forever. 
Item. I give and bequeath E. 
S. one thousand dollars, to him 
and his heirs forever. Item, and 
also all the residue of my estate 
to be sold by my executors, and 
all my just debts to be paid— 
those legacies to be paid off 
which I have already given a- 
way, and the balance, if any, 
to be equally divided between 
E.S.” and others: Jt was held 
that the word “five hundr 

meant five hundred dollars, and 
was a legacy of that sum to the 
children of N. S.; and that the 
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legacy was a general one. Ses-| due, and repelsthe plea of theact 
soms vs. Sessoms. 453) of limitation. McLin vs. Mc- 
SEE Beqvest—SatIsFacrion.| Namara. 82 


‘ See Executors anp ApMtnis- 
LIMITATION. TRATORS 2, 13, 14, 15. 


1. In a bequest of slaves by a tes- 
tator to his married daughter, 


‘to her and the heirs ot her The owner of 


body, if any; if not, an equal, 
division to be made between 
her husband and herself at her, 
death, her part to return to the! 
old stock,” the limitation over 
of the wife’s share is net too re- 
mote, but will take effect upon 
her dying without leaving chil- 
dren. Watson vs. Ogburn.— 

353, 
2. Ina limitation of property to 
two sisters, and to the survivor 
upon the death of either with- 
out children living at her death, 
the word “children” means le- 


gitimate children; and if either, 
of the sisters die, leaving ille- 


gitimate, but no legitimate, 
children, the whole property; 
will go to the surviving sister. 
Thompson vs. McDonald. 463 


. If an estate be limited to two, 


and upon the death of one to, 


the survivor, the interest or pro- 
fits of a moiety of the estate| 
during the life of the one first 
dying, do not pass over to the 
survivor with the estate, but be- 
long to the representatives of 
the deceased. Ibid. 463 

See Bequest 11. | 


I,OST BONDS. 

a single bill or bond 
for the payment of money de- 
stroyed by accident, may in e- 
quity recover the principal and 
interest due on it, upon tender- 
ing bond and security to the de- 
fendant to indemnify him a- 
gainst any liability that may af- 
terwards arise concerning the 
said obligation. Dumas vs. 
Powell. 122 


LUNATIC. 

A Court of Equity will not en- 
tertain a bill against a lunatic 
by his guardian, for a settle- 
ment of the latter’s accounts, 
and for payment of what may 
be found to be due to him from 
the lanatic—the proper method 
of proceeding in such case be- 
ing by petition. Tally vs. Tal- 

, 385 


y 
. If a person maintain a lunatic 


for a number of years, without 
being appointed his guardian, 
he cannot sustain a suit in equi- 
ty against the lunatic for the ne- 
cessaries furnished—his reme- 
dy, if he have one at all, being 
by an action of assumpsit at 
law. Ibid. 387 


LIMITATIONS, STATUE OF’, ; : 
A promise to settle an account, is MARRIAGE SETTLEMENT. 


an adinission of a subsisting li-|1. The act of 1785, (1 Rev. Stat. 
ability, and an engagement to| ch. 37, sec. 30) directing upon 
pay any balance which may,| marriage settlements, that pro- 
upon the settlement, be found] vision shall be made for credit- 
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ors, is confined to the estate and) 
creditors of the husband. Smith’ 
vs Garey. 46) 
2. A marriage settlement which! 
directs the trustee in the event 
ot the wife dying without isste' 
of the marriage before her hus- 
band, to transfer to him all her 
property excepting her land and 
slaves, and to convey them as 
she should appoint; in the event 
of the wile’s surviving the hus- 


INDEX. 


out of the post office to which it 
was directed by one who had 
been requested by the party to 
whom it was sent to take out his 
. letters, will, in a contest between 
him and his correspondent, be 
considered as having been re- 
ceived, thongh the person who 
took it from the office embez- 
zled it. Jbid. 190 


MORTGAGE. 


band, there being no issue of 1. Where a slave specifically be- 


the marriage, held upon the re- 
cital and other parts of it, to 
create a trust of the land and| 
slaves for her sole and separate 
use. Gee vs. Gee, 103 
. Clear proof of fraud or mistake 
is necessary to reform a mar- 
riage settlement, and in the ab- 
sence of it the deed is held to 
be conclusive. Ibid. 108 


queathed to a female infant, was 
mortgaged by the executor, it 
was held, that a lapse of forty 
years barred the right of the ex- 
ecutor to redemption, and that 
the executor being barred, the 
legatee was also, notwithstand- 
ing her infancy and subsequent 
coverture. Burkhead vs. Col- 
son. 77 


4. Slaves in the hands of an ad-2. Ifchattels specifically bequeath- 


ministrator, to a share of which 
a feme sole is entitled, it seems 
pass under the description in a 
marriage settlement of all the 


ed be mortgaged by the execu- 
tor, he is a necessary party toa 
bill by the legatee for a redemp- 
tion. Ibid. 8] 


slaves of which she was pos-3, A party having a mortgage on 


sessed. Ibid. 111 


MASTER'S REPORT. 


| 
| 
See Rererence anv Report. | 
| 


MONEY SENT BY MAIL. | 
1, Where a vendor, in answer to, 
an inquiry of his vendee how 
he would have the purchase 
money sent, whether by mail or 
private hand, replied that he 
would leave it to the “better 
judgment” of the vendee, if was 


a slave, will not, at the instance 
of a subsequent purchaser, be 
prevented from foreclosing it, 
upon the ground that he had 
another fund out of which he 
might obtain satisfaction, if that 
fund had not in fact been as- 
signed, but had only been agreed 
to be assigned to him by the 
mortgagor, and the person who 
held the fund was no party to 
such agreement. Whitesides 
vs. Williams. 153 


held, that the money, if sent by|4, A pretended absolute purchase 


mail, was at the risk of the ven- 
dor. Lamb vs. Trogden. 190 


2. Money sent by mail and taken 


of slaves, held, upon the proofs, 
to have been a conveyance to 
the defendant, as a securify for 
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the moneys by him advanced,’7, Whether one can file a bill in 


aud the liabilities by him i incur- 
red, in removing the incum- 
brance of au execution, which! 
had been levied upon them; — 
and it was held furiher, that a| 
pretended sale of the slaves by! 
the defendant, as his own, after’ 


| 


the death of the alleged vendor, 
and a purchase of them for him) 
by his agent, did not, in any; 
manner, affect the rights of the! 


next of kin of the intestate ven-! 


the character of a judgment 
creditor of a person stated to be 
a mortgagor, for the purpose of 
being let in to redeem, without 
giving to, or admitting in, the 
mortgagee a good title, Quere? 
lt would seem to be inconsistent 
with the scope and object of 
such a bill, to impeach the title 
of the person from whom the 
redemption is sought. Ibid. 294 


dor, in the equitable interest 8. An instrument, purporting to 


which he, the intestate, had) 
therein at his death. Hauser 
vs. Lash. 212) 
5 A judgment creditor can only! 
redeem upon the footing of] 
shewing a good subsisting mort-! 
gage, which the mortgagor could, 
go into a Court of Eguity and) 
redeem. The right of the cred- 
itor is founded originally on the; 
idea of tacking, so that the 
mortgagor cannot redeem from! 


ean absolute bill of sale for 
slaves, with a condition annex- 
ed that if the vendee be not 
“satisfied” with the slaves, or 
the slaves with him, the vendor 
may “ redeem them at any time” 
by paying the amount of the 
purchase money, “or a negro 
girl to the satisfaction ot the 
vendee,” is not, upon its face, a 


mortgage of the slaves. Cham- 


bers vs. Hise. 305 


him, without paying both the 9. Where one took an absolute 


mortgaze money and the jndg- 
ment debt. If, therefore, the! 
mortgagor be excluded from the! 
redemption, it cannot be open to. 
his creditors—at all events, on- 
ly under very special circum- 
stances, if at all. Tucker vs. 
White. 289 
. A mortgagor, and consequently, 
his judginent creditor, cannot,| 
since the act of 1826, 1 Rev. 
Stat. ch. 65, see. 14, redeem a 
mortgage, after the lapse of the! 
periods therein mentioned, from) 
the time when the right of re- 
demption accrued, that is, in| 
the case where no day of forfeit- 
ure was fixed, from the time 
when the mortgage was created. 
Ibid. 289) 


bill of sale for a slave forwhom 
he paid a full price, and at the 
same time gave to the seller, on 
a separate paper, an instrument, 
promising that if the latter 
would, on some day in the en-. 
suing month, “tender” to him 
the same price, he would “ give” 
him the same slave; adding, “ if 
failing to comply on that day, 
this shall no longer stand good 
against me;” and it did not ap- 
pear that there was any mention 
then made of a mortgage, or 
that a loan was ever talked of, 
or contemplated between the 
parties, or that the vendor set up 
any claim to the slave, either as 

mortgagor, or in any other way, 
until ten years afterwards; i¢ 
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was held that the transaction 
was never regarded by the par- 
ties as a mortgage, but only as! 
an agreement fora re-sale, of 
which the vendor had lost the’ 
benefit, by not complying with! 
its terms. Munnerlin vs. Bir- 
mingham. 358, 
10. It is rot usual now to decree’ 
the foreclosure of a mortgage 
simply; for it is almost always) 
more beneficial to the one or' 
other of the parties to sell the 
premises. 
however, to decree a foreclo-| 
sure, when neither party asks 
the court for asale. Green vs. 
Crockett. 393, 


Sze VENDOR AND PurRCHASER 7. 


MULTIFARIOUSNESS. 


Where one general right is claim- 
ed in a bill filed against several 
defendants, a demurrer for mul- 
tifariousness will not be avaiia- 
ble, although the defendants 


claim under several distinct ti-, 
tles. Vannvs. Hargett. 35 


MULTIPLICITY. 
See Eauity I, 2. 


NOTICE. 


1. Information given to one about, 
to purchase a tract of land, that 
a particular family has a claim! 
to it, affects him with notice of 
the equitable claim of the wife 
to have the land settled to her, 
separate use. Pearson vs. Dan: 
tel. 360 
2. A purchase at an execution 
sale, against one who held in 
trust for the separate use of a 
married woman, held, upon the 
testimony of one witness only, 








It is not erroneous, 1, 
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supported by corroborating cir- 
cumstances, against the positive 
denial of the defendant, to have 
been made with notice of the 
equitable claim of the wife, and 
upon an agreement to convey it 
to her use, upon being paid the 
amount of the debt due him for 
which the land was sold. J- 
bid. 360 


Sce Trust 1. 


PARTIES. 


To a bill against an agent his 
principals are necessary parties. 
Watson vs. Ogburn. 357 


The assignor is pot a necessa- 
ry party to a bill against an as- 
signee, where it appears, from 
both the bill and answer, that 
all the interest of the assignor 
has been transferred, Polk vs. 
Gallant. 395 


Where an assignment is abso- 
lute and unconditional, and 
leaves no remaining liability or 
right in the assignor which can 
be affected by the decree, the 
assignee need not make the as- 
signora party. But whether, 
if he be needlessly made a par- 
ty, itisa valid ground of de- 
fence, Qu? But however this 
may be, if there remain any in- 
terest—right—or liability in the 
assignor, which can be affected 
by the decree—a scintilla juris 
even—then he is a proper, and, 
in most instances, a necessary 
party. And, therefore, a trus- 
tee holding for the separate use 
of a married woman, and for 
certain contingent trusts, will 
be a proper and necessary par- 
ty in a bill by the married wo- 
man, althougl he has executed 





* See Crepitrors 2—Eauitry 3— 
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a deed purporting to assign his, 
whole interest to her. 
son vs. McDonald. 


Mortreace 2—Wipow 1. 


PARTITION. 

1. Land situate in two counties 
may, under the act of 1812 (1 
Rev. Stat. ch. 85, sec. 7,) be 
sold for partition by a decree of 





1787, 1 Rev. Stat. ch. 85, sec. 
1, the Jand is the debtor and 
the sole debtor for the charge of 
money made upon it for equal- 
ity of partition; and if a note be 
given by the owner of the land 
to secure such charge, the land 
will still continue to be the pri- 
mary debtor, and the note be re- 
garded as a collateral security 
only. Jones vs. Sherrard. 179 


the Court of Equity for either. Where there is a charge for e- 


County. Inre Skinner’s heirs. 
63) 


. Where all the heirs of a dece- 
dent join in a petition to sell his 
land, the purchaser acquires all 
their estate, and if some of them 
are infants, no day is given them 
to show cause against the final 
decree. Jbid. 64 





3. The proceeds of land sold for 


partition under the act of 1812,6, 


(1 Rev. Stat. ch. 85, sec. 7,) to! 
which an infant is entitled, re 

main real estate, until the infant; 
comes of age and elects to take’ 
them as money; and if the in-; 
fant be a female and marry, and 
her guardian, to whom such) 
proceeds had been paid by order! 
of the Court of Equity, pay the 
same to her husband, upon her, 
death they will descend as land 
to her real representatives, and 
this whether she married and 
died before or after she came of 
age; if in the latter case she nev- 
er elected herself while sole to 
‘take such proceeds as money,; 
nor consented, in the manner 
provided by law, after marriage, 
that her husband should so take} 
them. Scull vs. Jernigan. 144 





quality of partition upon the 
wife’s land, the husband or his 
surety will, if he has given a 
note for the sum charged, be re- 
lieved in equity by having the 
money raised out of the land to 
discharge the note, or the judg- 
ment which may have been ob- 
tained at law upon it, or to be re- 
imbursed, if he has paid it. T- 
bid. 179 


If the land of the wife, upon 
which there is such a charge, 
has, upon her death, descended 
to the persons to whom the mo- 
ney is payable, the husband, if 
he be not tenant by the courtesy, 
will be relieved in equity from 
the payment of a note given by 
him to secure the sum charged; 
but if, in such case, he be tenant 
by the courtesy of the land, the 
note willstand asa security only 
for the amount of the value of 
his life estate, and the interest 
accruing after his wife’s death 


‘ upon a capital composed of such 


value added to the interest accu- 
mulated during the wife’s life, 
provided the annual interest up- 
on such capital be not more than 
the annual profits of the land. 
Ibid. 179 


4, In a partition under the act of’7. Where a deed of gift of slaves 
49 
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See Practice & Pieapine 5. 


1. 
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was made, and the donee at the4. Where no settlement or state- 


same time executed to the donor! 
a sealed agreemant, in which he 
stipulated, that in a certain event, 
he would divide the slaves men-} 
tioned in the deed of gift equally: 
between himse!f and a grandson) 
of the donor; it was held, that 
upon the event’s happening, the 
grandson was tenant in com-| 
mon with the donee of the 
slaves, and was entitled to a 
partition of them, and to have' 
an account of their hires and 
profits, and a decree tor one half, 
of the same. Parker vs. Vick.| 

195 


PARTNERSHIP. 


Without a special agreement, 
partners are not entitled to 
charge each other for services| 
in relation to the parnership bu-| 
siness; except where a partner| 
is appointed an agent for a spe-| 
cial purpose; in which case he 
may be entitled to the usual! 
compensation in relation to such 





agency. Philips vs. Turner.| 


123; 


. An account of profit and loss) 


is indispensable to the settle- 


ment of a partnership. Jbid.' 
° 125 


. One partner cannot be charged; 
with all the debts of the firm, 
simply upon the ground that the 
books were in his possession,) 
and without any evidence of a- 

‘ ny special undertaking that he ¢ 


would collect the debts. He! 
should be charged with only) 
what he collected. J’Rae vs.) 
Me Kenzie. 232) 


~ 


ment of company accounts be- 
tween the partners appears, the 
interest of each partner in the - 
funds is only an equal share af- 
terall debts are paid, and after 
each has accounted for what he 
has already received. This, 
therefore, involves the taking 
all the accounts of the partner- 
ship, as well of the debts it 
owed as of those owing to it, 
and every thing else material to 
stating a proper profit and loss 
account—for it is only such bal- 
ance as may appear upon that 
account, that is to be divided 
between the partners, and car- 
ried to their respective accounts 
in the books, and thereby show 
how they stand towards each 
other. ‘Therefore, the report of 
the master, upon a reference to 
him to state an account of the 
partnership, merely ascertain- 
ing the debts de to the firm, 
and dividing them equally be- 
tween the partners, will be er- 
roneous. Ibid. 232 


Where a partnership is dissolved, 
and one of the partners retires, and 
the remaining members form a 
new copartnership under the same 
name and style, and afterwards a 
note is given in thename of the firm, 
by one who was the active partner 
in both: concerns, it will not be 
presumed to be for an outstanding 
debt of the old, instead of a debt 
of the new firm, without some ev- 
dence of the fact. Cheffin vs. 
Chaffin. 260 


And the master, in stating an ac- 
count of the debts of the new firm, 
is not bound to state an account 
between the two concerns, when 
the parties do not furnish him with 


“; 





, INDEX. 


any data on which to found it, and 
the books do not shew that there 
was any dealings between them. 
Ibid. 261 
. A note given toa retiring partner 
after the dissolution of an old, and 
the formation of, a new firm by the 
remaining partners in the samme 
name, is prima facie the debt of 
the new and not of the old firm; 
and if the partner who gave it 
were the active partner in both con- 
cerns, this presumption is strength- 
ened by the fact, that by giving 
such note, he binds himself to pay 
a larger proportion of the debt.— 
Ibid. 263 
8. A settlement by one, of his ac- 
counts with a copartnership will 
not be presumed to include his _ac- 
counts with an individual member 
of the firm. bid. 266 


See Evivence 1—Executors AND 
Apministrators 40, 44, 45, 49, 
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deed, which order, if disobeyed, 
will put the defendant in contempt, 
and of consequence prevent him 
from making any motion in the 
cause. Smith vs. Thomas. 126 


2. If, upon a bill for an account, an 
agreement be set up by the defend- 
ant as a bar to the account, the 
plaintiff cannot impeach the agree- 
ment as unreasonable, and one not 
proper to be executed, without fi- 
ling a supplemental bill and dis- 
tinctly putting its fairness in issue. 
Lamb vs. Lrogden. 190 

3. The objection, that an agreement 
is void, because not reduced to 
writing, cannot avail a party, un- 
less he sets it up in the pleadings. 
Lyon vs. Crissman. 268 


4. When the depositions of the wit- 
nesses in an equity suit, transmit- 
ted to the Supreme Court for hear- 
ing, are insucl direct conflict with 
each other, that it is evident perju- 








50. 


POSSESS:ON. 
Every possession held for the owner 








of property and in assertion of his 
claim of dominion, being an appli- 
cation of the property to the ser- 
vice of the owner, is the possession 
of the owner by his agent, curator 
-or bailee. Maurphy vs. Grice. 200 


POWER. 
Sze AprpoiIntmENT—EXECUTORS AND 
ApminisTraTors 10, 11, 12. 


PRACTICE AND PLEADING. | 
1. When a plaintiff alleges that he 
has never seen an original deed a- 
gainst which he seeks relief, and, 
prays that the sane may be pro-' 
duced for his inspection, the de- 
fendant is not bound to make the 
deed part of his answer, or annex! 
it to it. The plaintiff must, in 
such case, obtain an order from, 





the court for the preduction of the! 


ry has been committed, but the 
court cannot tell on which side the 
guilt lies, it will direct feigned is- 
sues to be made up and tried in 
the Superior Court, where the 
witnesses may. be personally ex- 
amined in open court, instead of 
empannelling a jury before it, the 
Supreme Court, under the special 
authority conferred upon it for that 
purpose, where such personal ex- 
amination eannot be had. With- 
erspoon vs. Duta. 279 
5. Ina petition for the partition of 
land, or fer the sale of it, for that 
purpose, under the act of 1812, 
(1 Rev. Stat. ch. 85, sec. 7,) if the 
‘statements as to the persons enti- 
tled to the land and their respec- 
tive shares therein, be not spffi- 
ciently precise and distinct, The 
Court will direct a reference to thé, 
Clerk and Master, for the necessa- 
ry inquiries as to the interests of 
the parties. Wooten vs. Pope. 306 





INDEX. 


6. The court will not decide an ex- 
ception relating to a matter soie- 
ly between two of the defendants; 
particularly where the exception is 
stated to have been taken to avoid 
a conclusion between them by the; 
report. Spruill vs. Cannon. 404 


-. The court will not direct an en- 





quiry as to matters not put distinct- 
ly in issue by the pleadings, and 
with regard to which there are no 
proofs, Utley vs. Rawlins. 441 


. Where an instrument, under which 
the plaintiffs claim, is set forth in 
their bill, if the defendants wish 
to avail themselves of the defence! 
that the instrument does not, by) 
the laws of the foreign country 
where it was executed, operate to 
convey the interests which it pur- 
ports to convey, they ought, in fair- 
ness, to raise that defence upon the! 
record, so as to put the fact in re- 

lation to that law distinctly in is-| 

sue; and although, if they do not, 


admit the fact in their answer, they) 
will not be precluded from deny- 
ing it, yet the court will not expect, 
the same plenary proof in relation! 


to it, or draw the same inference) 








REFERENCE AND REPORT. 


- Upon a reference by consent to 


the master to state an account, and 
in doing so to set forth certain 
facts, an omission to set them forth, 
will furnish no objection to the re- 
port, if it appear that they are not 
necessary for the determination of 
the matteis arising on the plead- 
ings. Graham vs. Davidson 168 


2. It is no ground of exception to a 


master’s report, that he has not 
acted upon matters not embraced 
in the reference. Chaffin vs. Uhaf- 
Jin. 267 


5. It is objectionable for the master, 


upon a reference made to him, to 
decline passing upon any claim 
brought before him, and submitting 
its validity to the Court. He should 
decide, according to his best judg- 
ment, upon all the matters of mu- 
tual claim and discharge brought 
before him, and report his final con- 
clusion thereon, affording to the 
parties an opportunity of having 
that judgment reviewed for error 
upon specific exceptions. Bur- 
roughs vs. McNeil. $05 


from scantiness of proof, as if the/4. If the master allow items in an ex- 


pleadings had shewn that it was a, 
inaterial fact direetly controverted! 
between the parties. Z'hompson 
vs. McDonald. 471, 
See Account 3—AMENDMENT 1, 2—| 
Insusction 5, 5, 6. 


PRESUMPTION OF PAY MENT. 
See Lecacy 5—Wupow l. 


| 

PRINCIPAL. | 
See Acent ano PrincipaL—Svre-5. 
TY AND PxinciPAaL. 


PURCHASER. 
Sez Venpor anD Purcnaser—As- 
sIGNMENT—EXECUTION. 


ecutor’s or administrator’s account, 
without vouchers therefor,-and do 
not state the evidence upon which 
the allowance is made, the items 
will, upon an exception taken to 
them, be again referred to the mas- 
ter, that he may revise them and 
set forth the grounds of his allow- 
ance, so that the court may be ena- 
bled to decide upon the correctness 
of his judgment. Peytonvs Smith. 

348 


It is not a fit matter of exception 
toa report, that one of the two 
commissioners who united in, and 
signed it, afterwards altered it 
without the privity of the other. If 
the objection be true, in point of 
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fact, the party should verify it on 
affidavit, and apply to have the 
whole report set aside, or restored 
to its firstform. Ralston vs. Tel- 
fair. 414 
A commissioner, by reporting an 

account annexed to the defendant’s 
answer to be correct, adopts it as 
his account. Whitted vs. Webb. 
442 

. The master in reporting upon an 
administrator’s account referred to! 


6. 
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RULES. 


The Judges of the Supreme Court 


find it necessarry, as well for the 
accommodation of those who have 
occasion to attend the Court, as for 
the efficient discharge of their own 
duties, to establish and publish the 
following rules: 


All applicants for admission to the 


Bar must present themselves for 
examination during the first seven 
days of the term. 


him, should state what he deems alall cases which shall be docketed be- 


reasonable commission for the ad- 
ministrator; and if he do not, the 
court will, if it deem it necessary, 
recommit the report for his revisal 
im that particular. Thompson vs. 
Mc Donald. 481 
. If aclaim be right in principle, 
but the party omitted to advance it 
before the master, and it does not 
appear that in fact there is any 


fore the eighth day of the term, 
shall stand for trial in the course of 
that term. Appeals permitted to 
be docketed after the first seven 
days of the term shall be tried or 
continued at that term at the op- 
tion of the appellee. In all other 
causes brought up afterwards, ei- 
ther party will be entitled to a con- 
tinuance. 


ground for it, or if there be, it is'The court will not call causes for tri- 


very inconsiderable, the court will 
not recommit the report on account 
of it. Jbid. 481 


See Accounr 3—Parrnersuip 4, 
6—Practice & Pieapine 5, 6, 7. 


RENT. 


Where a tenant for life demises the 
premises, and dies before the rent 
is due, his administrator is not en- 
titled to any part of it. Gee vs. 
Gee. 118 


Ser Winow 2. 


RESIDUE. 


If an executor have a balance of the 
residuary estate in his hands, and 
waste it and become insolvent, the 
loss must fal! on those entitled to 
the residue, and not on those for 
whose benefit a particular sum was 
directed to be raised. Cloud vs. 
Martin. 278 


Sze Lecacy 4, 6, 7. 





al before the eighth day of the 
term, but will enter upon the trial 
of any cause in the mean time 
which the parties and their counsel 
may be desirous to try. 


On the eighth day of the term, the 


court will call over the calendar of 
all the causes, and then, but not af- 
terwards, by the general consent of 
the Bar, a precedence may be giv- 
en to causes in which gentlemen 
attending from a distance are con- 
cerned, over causes on any of the 
dockets. But unless this change 
be made, and subject to this change 
only, the court will proceed regu- 
larly with the dockets, first with 
the State, next the Equity, and fi- 
nally the Law docket. 


When causes are called for trial, by 


the Court, they must be then either 
argued, submitted, or continued, 
except under special peculiar cir- 
cumstances, to be shown to the 
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court, and except that Equity cau- 
ses under a rule of reference may| 
be kept open a reasonable time for 
the coming in of reports, and the) 
filing and arguing of exceptions. 
198 


RETAINER. 

1 If the same person be executor of 
one, and the administrator of the 
other, of two partners, he cannot 
retain the assets of the latter to 
satisfy the claim of the former, ’a- 
rising out of the losses of the firm, 
in preference to the specialty cred- 
itors of the latter, because the 
claim of the former is but a debt 
by simple contract. Nor can he 
be made accountable to the lega- 
tees of the former for not retaining 
against the simple contract credit- 
ors of the latter, when the books 





of the firm did not shew, and he 2. 


had no other means of knowing! 
that the firm had sustained losses) 


and was insolvent before it was 


settled. Chaffin vs. Chaffin. me 


2. Whether one, who is executor o 


one person and administrator o 
another, can retain the assets of, 
his intestate to the full amount off 
a debt due to himself from such) 
intestate’s estate, in preference to 


INDEX- 


there being assets to pay both the 
debt and legacy, if there is a dif- 
ference in their natures, or in the 
time when they are payable, or 
when one is certain and the other 
contingent. Day vs. Williams. 66 


2. Whether declarations of a testator 


to prove a legacy to be in satisfac- 
tion of a debt are admissible Qu? 
Ibid. 67 


SEPARATE ESTATE. 


Ser Bequest 5—Evivence 5, 6— 


Huspann & Wire 2—Marniace 
SeTrLemMeEnNT 2. 


SETT OFF. 


. A counter demand in the nature of 


a set-off, cannotbe allowed as such, 
unless it is mutual. Bunting vs. 
Ricks. 130 
A claim set up as a counter de- 
mand, cannot be allowed as a set- 
off, where there are no allegations 
upon which it can be seen that the 
plaintiff is legally responsible for 
that sum. Jbid. 130 


SLAVES. 
Sere Acenr AnD PRINCIPAL. 


SPECIFIC PERFORMANCE. * 


aclaim of equal dignity against|A decree for a specific performance 


such estate due to his testator, or! 
whether the assets should be ap-| 
plied in whole or in part to the) 
debt due to the estate of his testa-| 
tor, Quere? Jt seems, that in such’ 


case he would not be permitted to, 


take care of himself to the exclu- 
sion of his testator’s estate; but 
that he should divide the assets 
rateably between himself and such’ 
estate. bid. 255 


SATISFACTION. 
1. A legacy is not taken as a satis- 
faction of a debt due the legatec, 


cannot be obtained upon a bill a- 
gainst one of several heirs. Hodges 
vs. Hodges. 77 


SURETY AND PRINCIPAL. 


. Between the creditor and a surety, 


the former is not bound to active 
diligence to protect the latter—but 
if by his act he deprives him of a 
security, the latter is pro tanto dis- 
charged; and where, upon an ap- 
peal from the County to the Supe- 
rior Court, the judgment was af- 
firmed, and execution issued a- 
gainst the defendant and the sure- 





INDEX. 
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ties to the appeal bond, and was'5. So, if the debtor give the creditor 


levied upon property of the princi- 
pal debtor sufficient to satisfy it, 
and the plaintiff discharged the 
levy, he discharges the sureties. 
Cooper vs. Wilcox. 90 
. The rights of a surety to protec- 
tion are recognized in all courts, if 
his character as a surety can be a- 
verred, as at law in cases between 
the holder and drawer of a bill, if 
the former release the acceptor he 
thereby discharges the latter. Jbid. 
92 





a mortgage as a further security for 
a debt, for which a surety is before 
bound, the creditor cannot for any 
purpose of ease to the debtor, or of 
advantage to any third person or to 
himself, surrender the mortgage, or 
divert the mortgaged property to 
another purpose. The creditor 
was not bound to be active in ob- 
taining the mortgage, but once ac- 
cepted, he must keep it on foot for 
the benefit of the surety as well as 
himself. bid. 120 


- A surety is entitled to the benefit'g, Jt is the same with securities not 


of every additional or collateral se- 
curity which the creditor gets into 
his hands for the debt for which 
the surety is bound. As soon as 
such security is created, and by 
whatever means, the surety’s inter- 
est in it arises; and the creditor 
cannot himself, nor by collusion 
with the debtor, do any act to im- 
pair the security, or destroy the 
surety’s interest in it. ‘Therefore 
where a judgment was obtained a- 
gainst a principal and surety, and 
an execution was, at the instance 
of the surety, levied upon land of 
the principal sufficient to discharge 
the debt, it was held, that the cred- 
itor could not, to the injury of the, 





surety, discbarge the levy so as to 8. 


let in another debt of his own,| 
much less could he assign the judg- 
ment to another person to enable} 
him, by discharging the levy, te 
save a debt to the prejudice of the| 
surety. .Velsun vs. Williams. 118) 
. In favor of sureties, a security| 
stands upon the same footing with) 
apayment. If the principal direct 
a fund to be applied to the pay- 
ment of a debt for which the sure- 
ty is bound, the creditor cannot, 
for his own advantage, change the 
application to another debt. As 
respects the surety the debt is 
paid. Ibid. 120 





provided by the debtor, or obtained 
against him in invito. If the cred- 
itor take judgment against the prin- 
cipal and release it, the surety is 
of course discharged. /bid. 121 
The sureties of an insolvent clerk 
of a court upon a breach of trust by 
their principal, will in equity be 
entitled to all the remedies and se- 
curities that were in the power of 
the cestui que trusts, or creditors, 
against one who co-operated in the 
breach of trust, and this even be- 
fore they have paid to the cestui 
que trusts or creditors, the amount 
misapplied by their principal. 
Bunting vs. Ricks. 130 
If there be several sureties for the 
same principal, and one of them be 
fixed with the payment of the 
whole debt, or of more than his 
rateable part thereof, the others, 
who are solvent, shall be compell- 
ed to contribute, in order to equal- 
ize the loss. Butif by any agree- 
ment between the sureties, one of 
them is released by the creditor, 
upon his securing the payment of 
a certain part of the debt, he shall 
not afterwards be called upon to 
contribute to one or more of the re- 
maining sureties, for a loss arising 
from the deficiency of another of 
them. Moore vs, Isley. $72 





AU 


9. One of three joint solvent sureties! 
cannot sustain a bill against either, 
of his co-sureties for contribution’ 
out of a fund alleged to have been, 
received by that surety for his in- 
demnity from the estate of an in- 
solvent co-surety, without making) 
the other a party. /bid. 372| 


10. While the relation of joint sure- 
ties exists, funds received by one) 
of them, (except under special cir- 
cumstances) for the discharge of,| 
ot as an indemnity against, his lia- 
bility, are to be applied for the! 
common benefit of the sureties. | 
But alter that connection has been 
severed by an agreement among 
the sureties, each of them has his! 
distinct and several claim to prose-| 
cute, because of what he has paid 
for his principal, or for an insolv- 
ent joint surety; and the others! 
have no right to demand participa- 








INDEX. 


or without notice of a prior equity 
in another person, in either case, 
the estate must, in the hands of 
the purchaser, answer all the 
claims to which it would have 
been subject in the hands of the 
the vendor. Therefore, the sure- 
ties of a purchaser of land at a 
sale made by the Clerk and Mas- 
ter, under a decree of the Court 
of Equity, where the title is re- 
tained until the purchase money 
shall be paid, have a right, upon 
the insolvency of their principal, 
before the payment of the debt, as 
against one purchasing from him 
bona fide, and without notice of 
the non-payment of the purchase 
money, to have the land sold for 
their reimbursement, if they have 
paid the debt, or for their exone- 
ration, if they have not yet paid it. 
Polk vs. Gallant. $95 


tion in what his diligence may ena- 13. If a note, discounted at bank for 


ble him to procure, while thus) 


prosecuting his several claim. J- 


bid. _ =~$72 
11. The sureties for the payment of) 
the purehase money of land sold, 
by the Clerk and Master, under a! 
decree of the Court of Equity,| 
where the title is retained until the: 
purchase money shall be paid, have 
a right upon the insolvency of their, 
principal, before the payment of 
the debt, to file their bill to restrain! 
the conveyance of the land, and to} 
have it applied to their relief, even, 
though the principal has assigned 
his interest in it to another os 
without notice, for the purpose of 


the benefit of a principal with 
three sureties, be discharged at 
maturity by the proceeds of anoth- 
er note, discounted with only two 
of the sureties, the third haviug 
died before the first note fell due, 
the estate of the latter will not be 
liable to contribute, upon the in- 
solvency of the principal, and the 
payment of the renewal note, by 
the sureties thereto, although when 
they executed it, they supposed 
the estate of the deceased would 
be liable upon it. Hutchins vs. 
McCauley. 399 


See Partition 5, 6. 


discharging a debt bona fide due to TENANT BY THE COURTESY. 


him. Green vs. Crockett. $90 


12. It is only the honest purchaser} 
of a legal title, whom equity will 
not disturb. If the purchase be of 
the legal title, but with notice of an 
equity in another; or if it be only 





See Lanp 3. 


TENANT FOR LIFE. 


See Lanp—ReEnt. 


TENANT IN COMMON. 


an assignment of an equity, with|One tenant in common has a right to 
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- Much less than actual or particu- 


. Where a bill alleged that, at an 





charge his cotenant with a just pro-| 
portion of the expenses incurred! 
in relation to the common estate.! 
Peyton vs. Smith, $49 


TRIAL BY JURY. 
See Practice AND PLEapDING 4. 


TRUST. 


lar knowledge in detail is sufficient 
to convert a person into a trustee, 
who co-operates with a dishonest 
trustee in an act amounting toa 
breach of trust. If any thing ap- 
pears calculated to excite attention 
or stimulate inquiry, the party is 
affected with knowledge of all 
that the inquiry would have dis- 
closed. Hence one who assists an 
officer of a court in misapplying| 
the proceeds of an ordinary nego- 
tiable note held by the officer in 
trust for others, will be affected 
with notice of the breach of trust, 
although he was ignorant of the! 
character in which the officer held, 
the note, if he knew that it was 
given for property sold by a com-| 
missioner under an order of the! 
court. Bunting vs. Ricks. 130 








execution sale of the lands of the 
plaintiff’s deceased father, a cer- 
tain person, by representing that 
he was purchasing for the plain- 
tiffs, prevented competition, and 
thereby obtained the lands at an 
under value, and afterwards sold 
the same to the defendant, who 
pretended that he was buying for 
the plaintiffs, but aflerwards re- 
fused to acknowledge the trust, 


and convey the Jand to them; i//5. 


was held that, upon its: appearing 
from the proofs, that the purcha- 
ser at the execution sale, did not in 
fact, buy the lands for the plain-| 
tiffs, but bona fide for himself, it 
50 





INDEX. 


Al 








was not nécessary to consider whe- 


ther the defendant bought upon a- 


ny trust, and if so, upon whiat trust, 
for the plaintiffs; for that, unless 
the facts proved agreed with those 
alleged, the plaintiffs could not 
have any decree, and the founda- 
tion of their claim, as alleged, was 
an original purchase in trust for 
them by the purchaser at the exe- 
cution sale, and a devolution of 
that trust upon the defendant.— 
Foster vs. Jones, 201 


3. If property be conveyed by deed 


to a trustee for certain pugposes, 
and he join in the execution of the 
deed by signing and sealing the 
same, & expressly covenant there- 
in for the performance of certain 
acts, a breach of trust by him, will 
create a debt by specialty to the 
cesluy que trusts; and, it seems, 
it would, were there no express 
covenant on his part to perform 
the duties imposed by the deed; 
but if he only accept the deed 
without joining in its execution, by 
signing and sealing it, a breach of 
trust by him will be only a simple 
contract debt; and in the adminis- 
tration of his estate on his death, 
such debt will be postponed to 
debts by specialty. Benbury vs. 
Benbury. 230 


4, Where a trustee misapplies the 


trust funds and dies, the cesfuy 
que trusts, will, in equity, be en- 
titled to have such assets of his es- 
tate, as are not covered by debts of 
superior dignity, laid out or settled, 
under the direction of the court, to 
the purposes declared in the deed 
of trust. Jbid. 230 


Courts of Equity view with jeal- 
ousy contracts made by a trustee 
with his cestuy que trusts, as, for 
instance, a purchase by an admin- 
istrator, of his distributive share, 
from one of the nextof kin. But 
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whether the purchase in any par-; 
ticular case, ought to stand, is ex- 
clusively a matter between the par- 
ties to the contract- As toall oth- 
ers, it must be understood as trans- 
ferring the right which it professes 
to sell; and the price paid by the 
purchaser is a matter which con- 





INDEX. 


Guarpiay ann Warp 1, 5, Sure- 
TY AND Principat 7. 


TURNPIKE COMPANY. 
See Account 2. 


VENDOR AND PURCHASER. 


cerns none but the parties. If not !- Although payment of the purchase 


made for the other next of kin, they 
can take no benefit from it, Pey- 
ton vs. Smith. $25, 
It is a general rule that a trustee 
shall not be allowed to retain to’ 
himself profits made upon the use! 
of the property of his cestuy que, 
trusis. These profits are in the! 
nature of fruit and increase, and! 
belong of right to the owners off 
the property. It is seldom prac-' 


ticable, however, to ascertain with 2 


precision, when trust funds have’ 
been misapplied, the exact gains! 
therewith made, and therefore it 
has been found necessary to adopt 
a general rule, which substitutes as 
the measure of profits what the 
law or the usage of the country re-| 
gards as the ordinary fruit or pro- 
duce of capital. bid. $39 
Where the breach of trust is ac- 
companied with corruption, and/ 
there is reason to believe that the 
general rule is an inadequate mea- 
sure of the wicked gains actually 





made, the court may, and some-3. 


times does, direct rests in taking’ 
the accounts, so as to render the 
trustee chargeable with compound: 
interest. Jbid, $39, 


Where a trustee withholds from 4. 


his cestuy que trusts, for many 
years a reasonable explanation in 
regard to the custody and manage- 
mentof their money, itis to be ta-) 
ken that he has not actually and) 
bona fide kept it for their benefit. 
}oid. 341, 


money, taking possession, and ma- 
king improvements will not entitle 
the vendee to the specific perform- 
ance of a parol agreement for the 
sale of land, yet he has, in equity, 
a right to an account of the pur- 
chase money advanced and the val- 
ue of his improvements, deducting 
therefrom the annual value during 
his possession. 4lbea vs. Griffin. 

9 


- The act of 1797 (1 Rev. Stat. 


ch. 46, sec. 28,) empowering ex- 
ecutors and administrators to con- 
vey land in certain cases, is con- 
fined to sales of land for which the 
vendor had executed a bond with a 
condition to convey, and had died 
before performance. It does not 
extend to agreements to convey, 
made upon other considerations— 
nor to a case where a deed was ex- 
ecuted in performance of the con- 
dition, and lost after the death of 
the vendor, and before its registra- 
tion. Hodges vs. Hodges. 72 


The loss of a deed after the death 
of the vendor, and before its regis- 
tration, can only be supplied by a 
decree directing the heir or devisee 
to execute another. bid. 75 


Under the act, an executor is not 
compelled to execute a deed, unless 
the vendor, or his heir or devisee, 
would be bound to a specific per- 
formance—any defence to the lat- 
ter, as want of consideration, &c., 
is available to the former. bid. 

76 


Ssx Beqvesr 12—Costs 1, $—5. If one, in whom a drunken man 
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confides, takes advantage of that} 
confidence, and obtains from him 
an absolute conveyance for land,' 
at an undervalue, with a special 
engagement for a re-sale and re-' 
conveyance, upon hard and unrea- 
sonable terms, the contract will be 


set aside, and a 1e-conveyance de- 7, 


creed, upon the re-payment of the 
amount realiy due from the vendor, 
to the vendee. Morrison vs. Mc-' 
Leod. 221) 


. Where an absolute conveyance: 
was made of land worth $3,000, for 
the expressed consideration of S2,- 
000 then paid, but in fact only 
$500 was paid in cash, and the 
vendee’s note given for the pay- 
ment of the balance in four annual 
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of money advanced, or to be ad- 
vanced by the-vendee to the ven- 
dor; and that the latter, upon the 
re-payment of the sum really due 
from him to the former, should be 
permitted to redeem the land. /b. 

221 


The doctrine of the vendor’s equi- 
table lien, arises only in a case in 
which the estate has been convey- 
ed by the vendor. Ifhe retain the 
legal estate, or, after conveying it, 
i¢ he receive it back by way of 
mortgage, he then has not a lien on 
the estate, but the estate itself; and 
the title thus withheld by the ven- 
dor, is precisely analogous to a 
mortgage made to him. Green vs. 
Crockett. 393 


instalments without interest, and atSex Notice-SpeciFric PERFORMANCE 
the same time the vendee executed VOLUNTARY CONVEYANCE. 


to the vendor an instrument in the 
form of a bond in the penal sum of, 
$500 only, for the re-conveyance 
of the land upon the payment by 
the vendor to the vendee of the 
said sum of $2,000, with interest 
thereon from the date, at any time 
within fhree years; and that the 
former and his family inight retain, 
possession during the three years 
of so much of said land as mightbe, 
necessary for them to cultivate; and) 
just before the expiration of the 
three years, the parties executed, 
another instrument in relation to, 
said land, in which it was agreed,| 
among other things, that the ven- 


dor might remain in possession one 1. 


year longer, and that during that, 
period, both parties, by mutual 
consent, would be permitted to sell 
said land; and if it should not be 
sold before the end of that time,| 
“then one of the parties should 
sell his interest in said land to the 
other,” Jt was held, that the con- 
veyance, though absolute in form, 
was intended by the parties to be 
but a security for the re-payment 





Ser Fravp. 
WASTE. 


It is essential to a bill to siay waste, 


that a good, and not a doubtful ti- 
tle to the place wasted, or in 
which the waste is apprehended, 
should be shewn. Equity will not 
interfere for that purpose, where, 
by possibility, the plaintiff’s claim, 
now confessedly uncertain, may 
turn out upon evidence hereafter to 
be discovered. tocover a part of the 
land in which it is said the waste 
is contemplated. Hough vs. Mur- 
tin, 372 
WIDOW. 
An allotment of personal estate 
made to a widow upon her dissent 
to her husband’s will, by a jury 
under the provisions of the act of 
1784 (Rev. St. ch. 204) gives her at 
least a prima facie warrant to ex- 
act payment of the amount, and af- 
ter a lapse of thirty years, a pay- 
ment will be presu'ned; and if a 
legatee file a bill for an account a- 
gainst the executor, in which te 
designs to impeach the validity of 
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the assignment fo the widow, she 
ought to be made a party, so that 
she may sustain it, and if she can- 
not sustain it, that she may be made 
liable in the firstinstance for what 
has been improperly received un- 





der it. Graham vs. Davidson. 156 
- One third of the rents of land in 
which a widowis entitled to dower, 
in equity belongs to her or her rep- 
resentative. Peyton vs. Smith. 352) 
WILL. 
. The dissent of the widow from the 
will of her husband, although it 


INDEX. 


may defeatsome arrangements made 
in the will, does not affect its con- 
struction. Manning vs. Woff. 12 


2. Persons claiming under an instru- 


ment cannot have relief under a 
bill setting up the instrument as a 
deed, if it be simply a will. And 
if seems an instrument cannot be 
set up as a will or testament by a 
bill in equity, but must be brought 
forward in the proper tribunal, and 
there proved as a will. Zhomp- 
son vs. McDonald. 470 


See Deep 1. 
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ERRATA. 


of the note, for ** vender’’ read ‘* vendee.”’ 
from bottom for * was’’ read ** were.” 
top, for “* Toomer” read “* Bartey.” 
from top for ** agreements’’ read ‘* agreement.” 
17, from bottom for ** father’s’’ read * father.” 
15, from bottom for * axtrinsic’”’ read ‘“ extrinsic.” 
5, from bottom for * detinus’’ read ** delinue.” 
11, from top dele the words “ the tresspass.”” 
20, from top for ‘* Hardrefs” read “* Hardress.”” 
in the second side note for “* permit” read ‘‘prevent. 

9, from top dele ‘* H” at the end of the line. 

14, from bottom dele * 2,” and insert * Lef” after ** &.” 
15, from bottom for “‘ pled”’ read “filed.” 

7, of the note after “ husband” insert ‘ under,”’ and in 
line 116, for ** appointer’”’ read ‘‘ appointee.” 
bottom line for ‘* or” read “on.” 

4, from bottom for ‘‘ impart’? read ‘‘ import.” 

1, of the note for sections ‘10 & 11” read “11 & 12.” 

10, from bottom for ** Jehors”’ read ** dehors.” 
last line of the note for “* averture” read “‘coverture.” 
12, from top for “theirs” read +‘ hires.” 
1, of the 2nd note for “‘Porterpik” read * Porterfield.” 
2, from bottom for ** an”: read “ on.” 
18, from bottom for “‘rep.”’ read ‘p.” 
18, from bottom dele “* Gaston, Judge.’ 

3, from top for “‘deduced” read ** declared.” 

7, from top for ‘‘argument’’ read ** agreement.” 

6, from bottom for ‘‘ appointment”? read ‘“apportion- 
ment.” 

top line for “‘proper”’ read “paper.” 
6, from bottom for “‘appealed” read ‘-appeared.” 
4, from top for “ heirs” read “ hires.” 
14, from top dele “ to.” 

4, of side note for ‘of’ read “to,” and in line 6 for 
“creditor” read “ credit.” 

10, from top for “governing” read “‘sovereign.” 
15, of the first note after, ‘word’ read ‘‘of.” 





